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CONCESSION AGREEMENT 

 
THISAGREEMENTisenteredintoonthisthe***********dayof*******,20***** 

 
BETWEEN 

 
1 THE CENTRAL WAREHOUSING CORPORATION), a Central Public Sector Enterprise (CPSE) 

established under Warehousing Corporation Act 1962, under  the aegis of Ministry of Consumer Affairs, Food 

and Public Distribution and having its offices at [●], representedby[•](hereinafter referred to as the 

“Authority” or “CWC” which expression shall,unless repugnant to the context ormeaning thereof,include its 

administrators, successors, and assigns)ofOnePart. 

 
AND 

 
2 ******************** a company incorporated under the provisions of the Companies Act, 2013 with 

CIN*********** and having its registered office at *************** (hereinafter referred to as the 

“Concessionaire” which expression shall, unless repugnant to the context or meaning thereof, include its 

successors and permitted assigns and substitutes) of the Other Part. 

 
The Authorityand the Concessionaireshallcollectively be referredto as “Parties” and individuallybereferredtoas 

“Party”asthecasemaybe. 

 
WHEREAS: 

 
A. In order to Design, Build, Operate & Manage its Warehouse Facility, the Central Warehousing Corporation 

(CWC) intends to offer their existing facilities in India forprivate sector participation atvarious 

locationsacrosstheCountry. 

 
B. In furtherance to this, the Authority has resolved to Design, Build, Operate & Manage such Warehouse 

Facility [•] in district [•] in the State of [•] on Design, Build, Finance, Operate and Transfer (“DBFOT”) basis 

in accordance with the terms and conditions set forth in this Agreement. 

 
C. The Authority had accordingly invited proposals by its Request for Proposal dated *********** (the 

“Request for Proposal” or “RFP”) for selection of bidder to Design, Build, Finance, Operate, Maintain and 

Transfer the Project at the identified location on a PPP basis. 

 

D. After evaluation of the bids received, the Authority had accepted the bid of the {successful  

bidder/Consortium}- comprising******************************and*********** (collectively the 

“Consortium”) with***********as its lead member (the “Lead Member”)}and 

issuedtheLetterofAwardNo.**********dated***********(hereinafter called the“LOA”) to 

the{selected bidder/Consortium} requiring, inter alia, the execution of this 

ConcessionAgreementwithin45 (Forty-Five) daysofthedateofissuethereof. 

 
3 {The selected bidder/ Consortium has since promoted and incorporated the Concessionaire as a company 

under the Companies Act 2013 with CIN***********, and} has requested the Authority to accept the 

Concessionaire as the entity which shall undertake and perform the obligations and exercise the rights of the 

{selected bidder/Consortium under the LOA,} including the obligation to enter into this Concession 

Agreement pursuant to the LOA for executing the Project. 

 
4 {By its letter dated *********** the Concessionaire has also joined in the said request of the selected 

bidder/Consortium to the Authority to accept it as the entity which shall undertake and perform the 

obligations and exercise the rights of the selected bidder/Consortium including the obligation to enter into 
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this Concession Agreement pursuant to the LOA. The Concessionaire has further represented to the effect 

that it has been promoted by the selected bidder/Consortium, only for the purposes hereof}. 

 
5 The Authority has {agreed to the said request of the selected bidder/Consortium and the Concessionaire and 

has} accordingly agreed to enter into this Concession Agreement with the Concessionaire for 

implementation of the Project on DBFOT basis, subject to and on the terms and conditions set forth 

hereinafter. 

 

6 If at any time during the Term, the Authority/ CWC is converted into a ‘Company’ under the provisions of 

the Companies Act 2013, the provisions of this Agreement shall apply mutatis-mutandis to the Parties and/or 

the Authority/ CWC, whereverthey are applicable upon them collectively and individually. 

 
NOW, THEREFORE, in consideration of the foregoing and the respective covenants and agreements set forthin 

this Concession Agreement, the receipt and sufficiency of which is hereby acknowledged, and intending to 

belegallyboundhereby,thePartiesagreeasfollows: 
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ARTICLE1-DEFINITIONS ANDINTERPRETATION 
 

1.1 Definitions 

 
The words andexpressions beginning withcapital letters and defined inthis Agreement (includingthose 

in Article 47) shall, unless the context otherwise requires, have the meaning ascribed theretoherein, and 

the words and expressions defined in the Schedules and used therein shall have the 

meaningascribedtheretointheSchedules. 

 
1.2 Interpretation 

 
1.2.1 InthisAgreement,unlessthecontextotherwiserequires, 

 
(a) references to any legislation or any provision thereof shall include amendment or re-enactment 

orconsolidation of such legislation or any provision thereof so far as such amendment or re-enactment 

orconsolidationappliesoriscapableofapplyingtoanytransactionenteredintohereunder; 

 
(b) references to laws of India or Indian law or regulation having the force of law shall include the 

laws,acts, ordinances, rules, regulations, bye laws or notifications which have the force of law in the 

territoryofIndiaandasfromtimetotimemaybe amended,modified,supplemented, extendedor re-enacted; 

 
(c) references to a “person” and words denoting a natural person shall be construed as a reference to 

anyindividual, firm, company, corporation, society, trust, government, state or agency of a state or 

anyassociationorpartnership (whetheror not havingseparate legal personality)of two ormore of 

theaboveandshallincludesuccessorsandassigns; 

 
(d) the table of contents, headings or sub-headings in this Agreement are for convenience of reference 

onlyand shallnotbeused in,and shallnotaffect,theconstructionor interpretationofthisAgreement; 

 
(e) the words “include” and “including” are to be construed without limitation and shall be deemed to 

befollowed by “without limitation” or “but not limited to” whether or not they are followed by 

suchphrases; 

 
(f) referencesto“construction”or“building”include,unlessthecontextotherwiserequires,investigation,design

,developing,engineering,procurement,delivery,transportation,installation,processing, fabrication, 

testing, commissioning and other activities incidental to the construction, 

and“construct”or“build”shallbeconstruedaccordingly; 

 
(g) references to “development” include, unless the context otherwise requires, construction, 

renovation,refurbishing, augmentation, up-gradation and other activities incidental thereto, and 

“develop” shall beconstruedaccordingly; 

 

(h) references to “development period” is 5 years from Appointed Date for augmentation and 

development of the Project.  

 
(i) anyreferencetoanyperiodoftimeshall meanareferencetothataccordingtoIndianStandardTime; 

 
(j) anyreference todayshallmeana reference toa calendarday; 

 
(k) references to a“business day” shall be construed as a reference to a day (otherthana 

Sunday)onwhichbanksintheState aregenerallyopenforbusiness; 

 
(l) anyreferencetomonthshallmeanareferencetoacalendarmonthas pertheGregoriancalendar; 
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(m) any reference to any periodcommencing“from” aspecifiedday ordate and “till” or“until”aspecified day 

or date shall include both such days or dates; provided that if the last day of any periodcomputed under 

this Agreement is not a business day, then the period shall run until the end of the nextbusiness day; 

 
(n) thewordsimportingsingular shallincludepluralandvice versa; 

 
(o) references toanygendershallincludetheotherandtheneutralgender; 

 
(p) “Lakh”meansahundredthousand(100,000)and“Crore”meanstenmillion(10,000,000); 

 
(q) “indebtedness” shall be construed so as to include any obligation (whether incurred as principal 

orsurety) forthepaymentorrepaymentofmoney,whether presentorfuture,actualorcontingent; 

 
(r) references to the “winding-up”, “dissolution”, “insolvency” or “reorganization” of a company 

orcorporationshall be construed so as to include any equivalent or analogous proceedings under the 

lawof the jurisdiction in which such company or corporation is incorporated or any jurisdiction in 

whichsuch company or corporation carries on business including the seeking of liquidation, winding-

up,reorganization,dissolution, arrangement,protectionorreliefofdebtors; 

 
(s) save and except as otherwise provided in this Agreement, any reference, at any time, to any 

agreement,deed,instrument,licenseordocumentofany descriptionshallbeconstruedas 

referencetothatagreement, deed, instrument, license or other document as amended, varied, 

supplemented, modified orsuspended at the time of such reference; provided that this Sub-clause shall 

not operate so as to increaseliabilitiesorobligationsof Authorityhereunderorpursuantheretoin 

anymannerwhatsoever; 

 
(t) any agreement, consent, approval, authorization, notice, communication, information or report 

requiredunder or pursuant to this Agreement from or by any Party or the Independent Expert shall be 

valid andeffective only if it is in writing under the hand of a duly authorized representative of such 

Party or theIndependentExpert, asthecasemaybe,inthisbehalfandnototherwise; 

 
(u) the Schedules and Recitals to this Agreement form an integral part of this Agreement and will be in 

fullforceandeffectasthoughtheywereexpresslysetoutinthebodyofthisAgreement; 

 
(v) references to Recitals, Articles,Clauses,Sub-clauses orSchedules in this Agreement shall,exceptwhere 

the context otherwise requires, mean references to Recitals, Articles, Clauses, Sub-clauses 

andSchedulesofortothisAgreement,andreferencestoa Paragraphshall,subjectto any contraryindication, be 

construed as a reference to a Paragraph of this Agreement or of the Schedule in 

whichsuchreferenceappears; 

 
(w) the damages payable by either Party to the other of them, as set forth in this Agreement, whether on 

perdiem basis or otherwise, are mutually agreed genuine pre-estimated loss and damage likely to 

besuffered and incurred by the Party entitled to receive the same and are not by way of penalty 

(the“Damages”);and 

 
(x) time shall be of the essence in the performance of the Parties’ respective obligations. If any time 

periodspecifiedhereinisextended,suchextendedtimeshallalsobeoftheessence; 

 

1.2.2 Unless expressly provided otherwise in this Agreement, any Documentation required to be provided 

orfurnished by the Concessionaire to the Authority and/or the Independent Expert shall be provided 

freeof cost and in three copies, and if the Authority and/or the Independent Expert is required to return 

anysuch Documentation with their comments and/or approval, they shall be entitled to retain two 

copiesthereof. 
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1.2.3 The rule of construction, if any, that a contract should be interpreted against the parties responsible 

forthedraftingandpreparationthereof,shallnotapply. 

 
1.2.4 Any word or expression used in this Agreement shall, unless otherwise defined or construed in 

thisAgreement, bear its ordinary English meaning and, for these purposes, the General Clauses Act, 

1897shallnotapply. 

 
1.3 Measurementsandarithmeticconventions 

 
All measurements and calculations shall be in the metric system and calculations done to 2 

(two)decimal places, with the third digit of 5 (five) or above being rounded up and below 5 (five) 

beingroundeddown. 

 
1.4 Priorityofagreements,clausesandschedules 

 
1.4.1 ThisAgreement,andallotheragreementsanddocumentsformingpartoforreferredtointhisAgreement are to 

be taken as mutually explanatory and, unless otherwise expressly provided elsewherein this Agreement, 

the priority of this Agreement and other documents and agreements forming parthereof or referred 

toherein shall,intheeventofanyconflictbetweenthem,beinthefollowing order: 

 
(a) this Agreement;and 

 
(b) allotheragreementsanddocuments formingparthereoforreferredtoherein; 

 
(c) i.e.theAgreementat(a)aboveshallprevailovertheagreementsanddocumentsat(b)above. 

 
1.4.2 SubjecttotheprovisionsofClause1.4.1,incaseofambiguitiesordiscrepancieswithinthisAgreement,thefollo

wingshallapply: 

 
(a) betweentwo ormore Clauses of this Agreement, the provisions of a specific Clause relevant 

totheissueunderconsiderationshallprevailoverthoseinotherClauses; 

 
(b) betweenthe Clauses of this Agreement and the Schedules, the Clauses shall prevail and 

betweenSchedules andAnnexes, theSchedules shallprevail; 

 
(c) betweenanytwoSchedules,theSchedulerelevanttotheissue shallprevail; 

 
(d) between the written description on the Drawings and the Specifications and Standards, the latter 

shallprevail; 

 
(e) between the dimension scaled from the Drawing and its specific written dimension, the latter 

shallprevail;and 

 
(f) betweenanyvaluewritten in numeralsandthatinwords,thelattershallprevail. 
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ARTICLE 2 - SCOPE OF THE PROJECT 

 

2.1 Scope oftheProject 

 

 
2.1.1 The scope of the Project (the “Scope of the Project”) shall mean and include, during the 

ConcessionPeriod: 

 
(a) Planning, Design, Financing and Construction of the Project on the Site set forth in Schedule-A and 

asspecifiedinSchedule-BtogetherwithprovisionoftheProjectAssetsinconformitywiththeSpecifications 

andStandardsandotherprovisions ofthisAgreement; 

 
(b) Operationand Maintenance of the Project inconformity with the Specifications andStandards, 

andotherprovisionsofthisAgreement; 

 
(c) provide Services in conformity with the Specifications and Standards,and other provisions of this 

Agreement; 

 
(d) performance and fulfilment of all otherobligations of the Concessionaire in accordance 

withtheprovisions of this Agreement and matters incidental thereto or necessary for the performance of 

any oralloftheobligationsoftheConcessionaireunderthisAgreement. 
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ARTICLE3-GRANTOFCONCESSION 

 

3.1 The Concession 

 
3.1.1 SubjecttoandinaccordancewiththeprovisionsofthisAgreement,theApplicableLaws,theApplicable Permits 

and Good Industry Practice, the Authority hereby grants to the Concessionaire 

andtheConcessionaireherebyacceptstheexclusiveright,licenseandauthoritytoDesign,Finance,Construct, 

Operate and Maintain the Project at the Site (the “Concession”) and provide Services for aperiod of 45 

(Forty-Five) years, commencing from the Appointed Date and ending on the Transfer Date, including 

any extension thereto as may be granted by the Authority as per the terms of this Agreement(the 

“Concession Period”), which includes construction of the Project Assets and to exercise and/orenjoy 

the rights,power,privilegesand entitlements assetforthin this Agreement. The 

ConcessionaireagreestoimplementtheProjectsubjecttoandinaccordancewiththetermsandconditions 

setforthherein. 

 

3.1.2 Subjectto and inaccordance withthe provisions of this Agreement, the Concessionhereby grantedshall 

entitle andoblige the Concessionaire to undertake the following in accordance with the 

provisionsofApplicableLawsandApplicablePermits,duringtheConcessionPeriodto: 

 
(a) Right of Way, access, and license to the Site for the purpose of and to the extent conferred by 

theprovisions ofthisAgreement; 

 
(b) Plan, Design, Develop, Procure, Construct, Finance, Upgrade, Equip, Operate, Maintainand manage 

theProject Asset/Facility as per the terms and conditions of this Agreement including Specifications 

and 

Standards,ApplicableLaws,ApplicablePermitsandGoodIndustryPracticeandtransferthesametotheAuthori

tyordesignatedGovernmentagencyontheTransferDate; 

 
(c) Operate, Manage, and MaintaintheFacilityandregulatetheusethereofbythirdparties; 

 
(d) Demand, Collect andappropriate, on behalf of CWC,Fee from Users liable for payment of Fee for using 

the Facility and/ oravailinganyServicesoranypartthereofandrefuseentrytoanyUseriftheFeedueisnotpaid; 

 
(e) Pay Concession Fee and receive revenue in accordance with Article 23 (Concession Fee), as 

consideration for undertaking this Project;  

 

(f) perform and fulfil all of the Concessionaire’s obligations under and in accordance with this 

AgreementincludingSpecifications 

andStandards,ApplicableLaws,ApplicablePermitsandGoodIndustryPractice; 

 
(g) provide Services to the Users and/or any other service providers as per the terms and conditions of 

thisAgreementincludingSpecificationsandStandards,GoodIndustryPracticeandApplicableLaw; 

 
(h) bear and pay all costs, expenses, and charges in connection with or incidental to the performance of 

theobligations oftheConcessionaireunderthisAgreement; 

 
(i) access the common areas, facilities, and infrastructure at the Site, as long as such right to access 

islimited to the extent that it is required for Design, Build, Operating and Maintaining the Project and/ 

or providingServicesunder this Agreement; 

 
(j) neitherassign,transfer,orcreateany lienorEncumbranceonthisAgreement,ortheConcession hereby 

granted or on the whole or any part of the Project nor sell, transfer, exchange, lease,sub-license or part 
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possession thereof, save and except as expressly permitted by this Agreement or 

theSubstitutionAgreement. 

 

3.1.3 Uponthe terminationof this Agreement, eitherdue to expiry of the ConcessionPeriodordue to 

anyotherreason,theConcessionaireshallcomplywithobligationsprovidedinArticle32. 

 
3.2 SubstitutionoftheAuthority 

 
The Parties expressly agree that the Authority may, in pursuance of any re-organization or 

restructuringundertakeninpursuance of Applicable Lawsorinthe event the ownershipof the Facility is 

transferredfrom the Authority to any other public entity, substitute itself by any other public entity 

having thecapacity to undertake and discharge the duties and obligations of the Authority with a similar 

or greatercreditworthiness, and upon such substitution, all the functions, rights and obligations of the 

Authorityunder this Agreement shall be deemed to be transferred to the substituted entity in accordance 

with andsubject to Applicable Laws; provided, however, that prior to any such substitution, the Parties 

shall, ona best endeavor basis, make such arrangements and enter into such further agreements as may 

benecessaryforperformanceoftheirrespectiveobligationshereunder. 

 
3.3 ExtensionofConcessionPeriod 

 
In the event that extension of the Concession Period shall have become due under and in 

accordancewith the provisions of this Agreement, the Concessionaire shall apply to the Authority 

forthwith forextension of the Concession Period in accordance with the provisions of this 

Agreement.For the sakeof clarity, it is understood, agreed, and acknowledged by the Parties that the 

maximum extension of theConcessionPeriodshallnot,underany 

circumstances,bemorethan10%(tenpercent)oftheConcessionPeriod 

inaggregate.TheConcessionaireagreesandacknowledgesthatanyandallprovisions of this Agreement 

relating to grant of extension in the Concession Period by the Authorityshallalways 

bedeemedtobesubjecttothelimitationandrestrictionprescribedbythisClause3.3. 
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ARTICLE 4-CONDITIONS PRECEDENT 
 

4.1 Conditions Precedent 

 
4.1.1 Save and except as expressly provided in Articles 4, 5, 6, 7, 8, 9, 10, 25, 33, 37 and 40, or unless 

thecontext otherwise requires, the respective rights and obligations of the Parties under this 

Agreementshall be subject to the satisfaction in full of the conditions precedent specified in this Clause 

4.1 (the“Conditions Precedent”). 

 
4.1.2 The Concessionaire may, upon fulfilment of itsConditions Precedent in accordance withClause 4.1.3, at 

any time after 90 (ninety) days from the date of this Agreement or on an earlier dayacceptable to the 

Authority, by notice require the Authority to satisfy any or all of the ConditionsPrecedent set forth in 

this Clause 4.1.2 within a period of 45 (forty five) days of the notice, or such longerperiod 

notexceeding 90 (ninety) days as may bespecifiedtherein, and theConditions Precedent required to be 

satisfied by the Authority prior to the Appointed Date shall 

bedeemedtohavebeenfulfilledwhentheAuthorityshallhave: 

 
(a) provided to the Concessionaire the Right of Way, access, leave and license rights to the Site; 

Provided that upon request in writing by the Authority, the Concessionaire may, in its discretion, 

grantextension of time, not exceeding 120 (one hundred and twenty) days, for fulfilment of the 

ConditionsPrecedentsetforthinthisClause4.1.2. 

 
4.1.3 The Conditions Precedent required to be satisfied by the Concessionaire within a period of 120 

(onehundred and twenty) days from the date of this Agreement shall be deemed to have been fulfilled 

whentheConcessionaireshallhave: 

 
(a) executedandprocuredexecutionoftheSubstitutionAgreement; 

 
(b) procured all the Applicable Permits specified in Part-A of Schedule-E unconditionally or if subject 

toconditions, then all such conditions required to be fulfilled shall have been satisfied in full and 

suchApplicablePermitsareinfullforceandeffect; 

(c) executed andprocuredexecutionoftheEscrowAgreement; 

 

(d) procured, installed and integrated with CWC’s accounting software, the billing software for the Project as per 

provisions of Clause 17.9; 

 

(e) executed the Financing Agreements and delivered to the Authority 3 (three) true copies thereof, 

dulyattestedbyaDirectoroftheConcessionaire; 

 
(f) delivered to the Authority from {the Consortium Members} confirmation, in original, of the 

correctnessof their representations and warranties set forth in Sub-clauses (k), (l) and (m) of Clause 7.1 

of thisAgreement; and 

 
(g) delivered to the Authority a legal opinion from the legal counsel of the Concessionaire with respect 

tothe authority of the Concessionaire to enter into this Agreement and the enforceability of the 

provisionsthereof; 

 

Provided that upon request in writing by the Concessionaire, the Authority may, in its discretion, 

waiveanyoftheConditionsPrecedentsetforthinthisClause4.1.3. 

 
4.1.4 Each Party shall make all reasonable endeavours to satisfy the Conditions Precedent within the 

timestipulated and shall provide the other Party with such reasonable cooperation as may be required 

toassistthatPartyinsatisfyingtheConditionsPrecedentforwhichthatPartyisresponsible. 
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4.1.5 The Parties shall notify each other in writing at least once a month on the progress made in 

satisfyingthe ConditionsPrecedent. EachParty shall promptly inform the otherParty whenany 

ConditionPrecedentforwhichitisresponsiblehasbeensatisfied. 

 
4.2 CommencementofConcessionPeriod 

 
The date on which Financial Close is achieved and all the Conditions Precedent specified in Clause 

4.1are satisfied or waived, as the case may be, shall be the Appointed Date which shall be the date 

ofcommencement of the ConcessionPeriod.Forthe avoidanceof doubt,the Parties agree that 

theConcessionaireshall,uponoccurrenceoftheAppointedDatehereunder,bynoticeconveytheparticulars 

thereof to the Authority, and shall thereupon be entitled to commence construction on 

theSite.However,theConcessionairemaypriortotheAppointedDate,subjecttopriorwrittenapproval from 

the Authority, undertake shifting of obstructing utilities atthe Site and/or cutting of trees as 

setforthinArticle11. 

 
4.3 DeemedTerminationupondelay 

 
Without prejudice to the provisions of Clauses 4.2 and 4.3, and subject to the provisions of Clause 

9.3,thePartiesexpressly agreethatintheeventtheAppointedDatedoesnotoccur,forany reasonwhatsoever, 

before the 1st (first) anniversary of the date of this Agreement or the extended periodprovided in 

accordance with this Agreement, all rights, privileges, claims and entitlements of theConcessionaire 

under or arising out of this Agreement shall be deemed to have been waived by, and tohave ceased 

withthe concurrence of the Concessionaire, and the ConcessionAgreement shall bedeemed to have been 

terminated by mutual agreement of the Parties. Provided, however, that in theevent the delay 

inoccurrence of the Appointed Date is forreasons attributable tothe 

Concessionaire,thePerformanceSecurityoftheConcessionaireshallbeencashedandappropriatedbytheAuth

ority and such amount is agreed to be the genuine pre-estimate of the loss caused to the Authority by 

the Concessionaire, on account of such delay. 
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ARTICLE5-OBLIGATIONSOFTHECONCESSIONAIRE 

 
5.1 Obligations of the Concessionaire 

 
5.1.1 Subject to and on the terms and conditions of this Agreement, the Concessionaire shall, at its own 

costand expense, procure finance for and undertake the design, engineering, procurement, 

construction,operation and maintenance of the Project in accordance with the provisions of this 

Agreement and takereference to the Layout Plan as specified under Schedule – B, Annexure - II and 

observe, fulfil, comply withandperformallits obligationssetoutinthisAgreementorarisinghereunder. 

 
5.1.2 The Concessionaire shall comply with all Applicable Laws and Applicable Permits (including 

renewalsasrequired)intheperformanceofitsobligationsunderthisAgreement. 

 
5.1.3 Subjectto the provisions of Clauses 5.1.1 and 5.1.2, the Concessionaire shall discharge its 

obligationsinaccordancewithGoodIndustryPracticeandasareasonableandprudentperson. 

 
5.1.4 The Concessionaire shall, from time to time, undertake expansionor augmentationof the ProjectAssets 

inaccordancewiththeprovisionsofthisAgreementandGoodIndustryPractice 

 
5.1.5 Save and except as expressly provided in this Agreement, the Concessionaire shall, at all times 

duringthe subsistence of this Agreement, pay all taxes, levies, duties cesses and all other statutory 

charges,dues, assessments or outgoings payable including that of railways, customs, etc., except for 

property tax in respect of the Project, Services and otherservices,orinrespectof the 

materialsstoredtherein,whichmay be leviedby any GovernmentInstrumentality. 

 

All or any statutory charges,including property tax, paid by the Authority in respect of the Project Site/ 

Project Facilities (including those created or developed by the Concessionaire), shall be reimbursed by 

the Concessionaire to the Authority, on the failure of which, the same shall be treated as the 

Concessionaire Default in terms of this Agreement. 

 
5.1.6 The Concessionaire shall, at its own cost and expense, in addition to and not in derogation of 

itsobligations elsewheresetoutinthisAgreement: 

 
(a) make, or cause to be made, necessary applications to the relevant Governmental Instrumentalities 

withsuch particulars and details as may be required for obtaining Applicable Permits for the 

construction,commissioning and operating the Facility,other than those set forth in Clause 4.1.2, and 

obtain and keep in force and effect such ApplicablePermitsinconformitywithApplicableLaws; 

 

(b) procure, as required, the appropriate proprietary rights, licenses, agreements and permissions for 

materials, methods, processes, know-how and systems used or incorporated into the Project perform 

and fulfil its obligations under all the Financing Agreements executed for development of the Project. 

 

(c) makereasonableeffortstomaintainharmony andgoodindustrialrelationsamongthepersonnelemployed by 

it or its Contractors in connection with the performance of its obligations under thisAgreement; 

 

(d) ensure and procure that its Contractors comply with all Applicable Permits and Applicable Laws in 

theperformancebythemofanyoftheConcessionaire’sobligations underthisAgreement; 

 

(e) always act in a manner consistent with the provisions of this Agreement and not cause or fail to do 

anyact, deed or thing, whether intentionally or otherwise, which may in any manner be violative of any 

oftheprovisionsofthisAgreementorApplicablelaws; 

 

(f) procure that all facilities and amenities within the Project are operated and maintained in 
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accordancewith Good Industry Practice and the Users have non-discriminatory access for use of the 

same inaccordancewiththeprovisionsofthisAgreementandApplicableLaws; 

(g) ensure that Users are treated with due courtesy and consideration and provided with ready access 

toServices andinformation; 

 
(h) provide, or cause to be provided, Services in accordance with the provisions of this Agreement 

andApplicableLaws; 

 

(i) procure the temporary supply of electricity during the Construction Period to the Project from the 

grid,including procuring standby arrangements for supply of electricity for maintenance of Services in 

theeventofoutagesorfailureofelectricitysupplyfromthegird; 

 

(j) support, cooperate with and facilitate the Authority in the implementation and operation of the 

ProjectinaccordancewiththeprovisionsofthisAgreement; 

 

(k) transfer the Project Assets to the Authority upon Termination/Expiry of this Agreement, in 

accordancewiththeprovisionsthereof, 

 

(l) procure,asrequired,theappropriateutilitiesandServicesrequiredor usedfor theProject 

 

(m) keep, on the Site, a copy of this Agreement, publications named in this Agreement, the 

Drawings,documents relating to the Project, and Change of Scope Order and other communications 

given underthis Agreement. The Authority's representative and its authorised personnel shall have the 

right ofaccesstoallthesedocumentsatallreasonabletimes; 

 

(n) cooperatewith authorizedrepresentativeoftheAuthorityandpersonnelofanypublicAuthority; 

 

(o) not interfere unnecessarily or improperly with the convenience of the public, the Authority and 

itsrepresentatives,employees,agentsetc.; 

 

(p) undertake all necessary superintendence to plan, arrange, direct, manage, inspect and test the 

ProjectAssets; 

 

(q) construct and make alterations or additions to the building/structure/installations on the Site at its 

owncost after prior written approval of the Authority and strictly in accordance with the sanction 

andapproval of the concerned local authority or of any other authority, the approval of whom has 

beenmandated under the law for the time being in force. Such alterations shall not compromise the 

safetyaspects. 

 
However,theConcessionaireshallbeatliberty,aftergivingpriorwrittenintimationtothe CWC to undertake 

minor modifications / alterations within the industrial structure /building (for the sake of clarity, no 

structural modifications / alterations shall be undertaken withoutprior written approval of the 

Authority) subject to approvals and permissions as may be required asapplicable. 

 
(r) atitsowncost,provideandinstallthe,furnitureequipment,fixturesandthingsnecessaryforimplementingthe 

Project; 

 
(s) at its own cost bear the cost of developing and maintain roads inside the Facility boundary to achieve 

seamless connectivity of the Facility withexternal road connectivity;  

 

(t) bear and pay all the existing and future rates, Taxes, levies, duties, cess and charges of 

whatsoevernature in respect of the Project throughout the term or the extended term of the Concession 

Period to CWC, ifany; 
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(u) provide the Project security arrangements on round the clock basis and shall maintain and run 

theProjectinaccordancewithGoodIndustryPractice; 

 
(v) maintain the Site and structure/installations/fixtures in good conditions and order to the satisfaction 

ofthe Authority and as per the terms of this Agreement and also abide by the directions given by 

therelevant departments as may be entrusted with the enforcement of rule and regulation regarding 

laboursafety,healthsanitation, cleanliness andhygiene; 

 
(w) not store any hazardous or explosive substance on the Site unless specific license is obtained from 

theregulatory body after taking prior consent from the Authority. The Concessionaire shall provide 

andmaintainnecessaryfire-fightingandfireprotectionsystems intheSiteas pertheApplicableLaw 

 
(x) observe and perform all the terms, covenants, conditions and stipulations contained herein and shall 

notdo, omit or suffer to be done any act, deed or thing whereby Authority's rights with respect to 

theFacility,the assetsthereinorany part/portionoftheFacilityinany way 

prejudiced,affectedorextinguished; 

 

(y) use the Site or any premises erected thereupon for the exclusive purpose of providing the Services to 

the users of the Facility (“Users”) and bonafide visitors to the Site. 

 
5.2 Obligations relatingtoChangeinOwnership 

 
5.2.1 The Concessionaire shall not undertake or permit any Change in Ownership, except with the 

priorwrittenapprovaloftheAuthority. 

 

5.2.2 Notwithstanding anything to the contrary contained in this Agreement, the Concessionaire agrees 

andacknowledges that: 

 
i. all acquisitions of Equity by anacquirer,either by himself orwith any person acting inconcert, 

directly or indirectly, including by transfer of the direct or indirect legal or 

beneficialownership or control of any Equity, in aggregate of 25% (twenty-five per cent) or 

more of thetotalEquityoftheConcessionaire;or 

 

ii. acquisition of any control directly or indirectly of the Board of Directors of the 

Concessionaireby any person either by himself or together with any person or persons acting 

in concert withhim,shall constitute a Change in Ownership requiring prior approval of the 

Authority from national security and public interest perspective, the decision of the Authority 

in this behalf being final, conclusive and binding on the Concessionaire. The 

Concessionaireundertakes that it shall not give effect to any such acquisition of Equity or 

control of the Board of Directors of the Concessionaire without such prior approval of the 

Authority. For the avoidance of doubt, it is expressly agreed that approval of the Authority 

hereunder shall be limited to national security and public interest perspective, and the 

Authority shall endeavour to convey its decision thereon no later than 30 (thirty) days from the 

date of receipt of request for approval appended with all the necessary and required details. It 

is also agreed that the Authority shall not be liable in any manner on account of grant or 

otherwise of such approval and that such approval or denial thereof shall not in any manner 

absolve the Concessionaire from any liability or obligation under this Agreement. 

 
ForthepurposesofthisClause5.3.2: 

 
(a) the expression “acquirer”, “control” and “person acting in concert” shall have the meaning 

ascribedthereto in the Security and Exchange Board of India (Substantial Acquisition of Shares and 

Takeover)Regulations, 2011 or any statutory re-enactment thereof as in force as on the date of 

acquisition ofEquity,orthecontroloftheBoardofDirectors, asthecasemaybe,oftheConcessionaire; 
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(b) the indirect transfer or control of legal or beneficial ownership of Equity shall mean transfer of 

thedirect or indirect beneficial ownership or control of any company or companies whether in India 

orabroad which results in the acquirer acquiring control over the shares or voting rights of shares of 

theConcessionaire;and 

 
(c) power to appoint, whether by contract or by virtue of control or acquisition of shares of any 

companyholding directly orthroughone or more companies (whethersituate in India or abroad) the 

Equity oftheConcessionaire,notlessthanhalfofthedirectorsontheBoardofDirectorsoftheConcessionaireor 

of any company, directly or indirectly whether situate in India or abroad, having ultimate control of25% 

(twenty five per cent) or more of the Equity of the Concessionaire shall constitute acquisition 

ofcontrol,directlyorindirectly,oftheBoardofDirectors oftheConcessionaire. 

 
5.2.3 Upon the expiry or earlier termination of the Concession Period, the Concessionaire shall handover 

tothe Authority the peaceful and vacant possession of the Site including the structure / installations 

/fixtures erected or installed on the same. Failure to handover the same within a period of 7 (seven) 

days of the expiry or earlier termination of the Concession Period would make the Concessionaire 

liable forpaymentof penalty equivalentto 1% (one per cent) of the last annual ConcessionFee per 

dayup-to a maximum of 15 (fifteen)days,afterwhich theAuthority shall beentitledtoenterupon 

andtakepossessionoftheSiteincluding theProjectonas-is- where-isbasis. 

 
5.3 Employmentoftrainedpersonnel 

 
The Concessionaire shall recruit and manage all the personnel required to perform each step/ 

component of theServices. 

 
The Concessionaire shall ensure that the personnel engaged by it in the performance of its 

obligationsunder this Agreement are at all times properly trained for their respective functions in 

accordance withtheApplicableLaws. 

 
The Concessionaire shall adopt an effective human resources policy in accordance with the 

ApplicableLaws. 

 
The Concessionaire shall appoint suitable officers/staff/representative to work and supervise the 

ProjectandtodealwiththeAuthority. 

 
The Concessionaire shallbe responsible to provide requisite training to its personnel at the Project,from 

timetotime. 

 
TheConcessionaireshallensure: 

(a) the compliance of all Applicable Laws and Specifications and Standards by all the 

Contractorsandsub-contractors; 

(b) that thestaffandattendants employedatthe Projectare trainedas perthe requirements 

oftheApplicableLawsinperformingtheServices; 

(c) thatitspersonnelarecourteousandhelpful tothe Users. 

 
5.4 BrandingoftheSite 

 
The Concessionaire shall maintaina highstandardinthe appearance and aesthetic quality of the site 

throughbothappropriatedesignandsensitivemanagementofallvisibleelements. 

 
The area near entrance & exit gates of the site or any part thereof are permitted to advertise, display 

orreflect the name or identity of the Concessionaire or any other entityalong with the ‘name or 
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brand’,The Concessionaire shall ensure that the branding of the site shall not trigger any ‘political 

sentiments’and/or‘religious sentiments’andshall abidebytheextantpolicyinthisregard. 

 
5.5 Facilitiesfordifferentlyabledandelderlypersons 

 
The Concessionaire shall, in conformity with the guidelines issued from time to time by the Ministry 

ofSocial Justice and Empowerment, or a substitute thereof, procure a barrier free environment for 

thedifferentlyabledandforelderlypersonsusingtheFacility. 

 

5.6 Personnelengagedbythe Concessionaire 

 
The Concessionaire shall ensure that the personnel engaged by the Concessionaire or any of its 

agencyin the performance of its obligations under this Agreement are at all times appropriately 

qualified,skilled,andexperiencedin theirrespectivefunctionsinconformitywithGoodIndustryPractice 

 
5.7 Risksand ResponsibilityfortheProject 

 
The Concessionaire shall bear full risk and take full responsibility for the care of the Project, and of 

theMaterials, goods and equipment for incorporation therein, from the date of signing of this 

AgreementuntilthedateofhandingovertheProjecttotheAuthority. 

 
Except as otherwise stated in this Agreement, the Concessionaire accepts complete responsibility 

forhavingforeseenalldifficultiesandcostsofsuccessfullycompletingtheProject. 

 
5.8 Obligationsrelating tosecurityclearance 

 
Notwithstanding anything to the contrary contained in this Agreement, the engagement of 

employees,staff and personnel of the Concessionaire and of its Contractors and subcontractors shall 

always besubject to Applicable Laws. For the avoidance of doubt, it is agreed that refusal of or 

inability toobtainany such permits and approvalsby the Concessionaire or any of its Contractors 

orsub-contractors shall not constitute aForce Majeure Event, and shall not in any mannerexcuse 

theConcessionairefromtheperformanceanddischargeofitsobligationsandliabilitiesunderthisAgreement. 

 
5.9 Obligations relatingtotaxes 

 
The Concessionaire shall pay, at all times during the subsistence of this Agreement, save and except the 

property tax (which shall be reimbursed by the Concessionaire to the Authority, as stated above),all 

taxes, levies,duties, cesses and all other statutory charges, dues, assessments, or outgoings payable in 

respect of theProjectFacilities to CWC. 

 
5.10 Accidents 

 
In the event of an accident on the Site, the Concessionaire shall, by most expeditious means, inform 

theconcernedcivil&policeauthoritiesandthe Authority.TheConcessionaire’s 

responsibilitieswithregardtotheconstructionandoperationoftheProjectshallinno waybediminishedby 

informingthe above officials, and the Concessionaire shall be required to take expeditious action for the 

medical andlegal aspects notwithstanding any delay onthe part of the officials to give any instructions. 

TheConcessionaireshallpreservetheSiteofsuchaccidentintactuntilthecompletionofalllegalformalities. 

The Concessionaire shall then arrange for the expeditious removal of wreckage or debris,and for 

cleaning the Site. If any portion of the Project Assets suffers any damage, the Concessionaireshall, 

withthe consent of theAuthority,arrange forthe repair and rectificationthereof within 

areasonabletimeasmaybeagreedbytheParties. 
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The Concessionaire shall keep the Authority indemnified against all damages on account of any 

accident and shall incur the sole liability for the same, as the operator oftheProject Facilities. 

 

The Concessionaire shall, in event of any accident, incur any expenditure or take any other action 

asnecessary,inaccordancewithGoodIndustryPractice. 

 

 
5.11 Obligationsrelating tonoisecontrol 

 
The Concessionaire shall take all such measures as may be necessary in accordance with 

ApplicableLaws and Good Industry Practice to control and mitigate the noise arising from the Facility 

and itsimpactonUsersandtheneighborhood. 

 
5.12 Obligationsrelating tomanagementoftheConcessionaire 

 

ThemanagementoftheConcessionaireshallbecarriedoutasperandincompliancewiththeApplicable Laws, 

directions issued by the Authority in terms of this Agreement/any regulatory 

bodyfromtimetotimeand/orincompliancewithprovisionsoftheCompaniesAct,2013anditsamendment(s) 

from time to time. It shall be the sole and absolute responsibility and obligation of theConcessionaire to 

remain in compliance and strict adherence with all the Applicable Laws/ directionsfrom the Authority 

in terms of this Agreement / regulatory body and/or in compliance with provisionsof the Companies 

Act 2013 and its amendments from time to time and the Authority shall not be 

heldresponsibleorliableforanybreachornon-complianceofthesamebytheConcessionaire. 

 
5.13 Intellectual PropertyPermits 

 
The Concessionaire shall ensure that if any equipment, designated devices, materials or any process 

arecovered by Intellectual Property Rights, the right forsuch use shall be secured by the 

Concessionaireby suitable legal arrangements and agreements with the Intellectual Property Rights 

owner or personempowered to assign the Intellectual Property Rights. A copy of eachsuch agreement 

shall be filedwiththeAuthority. 

 
5.14 WaterandElectricity 

 
5.14.1 TheConcessionaireshallberesponsibletoprocurepower,water,andrelatedback-

upsystemsattheProjecttomaintainuninterruptedpowerandwatersupplyatalltimes,includingConstructionPe

riod. 

 

TheConcessionaire shall, on and before the Provisional COD, set up a meter at its own cost to measure 

the power andwater consumption. During the Project construction and operation, the Concessionaire 

shall pay all theinvoices relating to waterand electricity connections, running charges as 

andwhendue.For theavoidance of doubt, it is agreed that the Concessionaire shall install its own sub-

station and relatedutilities for steady supply of electricity and water as may be necessary for 

construction and operation oftheProject. 

 
5.14.2 The Authority shall not be responsible for interruptions and/orinsufficiency of power or water supply 

andthe Concessionaire shall directly deal with the concerned agency responsible for supply of power 

andwater. 

 
5.15 Obligationsrelatingtoprocurementofgoodsandservices 

 
5.15.1 The Concessionaire agrees and undertakes that it shall procure contracts, goods and services for 

theconstruction and operation of the Facility in a fair, transparent, and efficient manner, and without 
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anyundue favour or discrimination in this behalf. In pursuance hereof, it shall frame a procurement 

policyspecifying the principles and procedures that it shall follow in awarding contracts for supply of 

goodsand services, and shall place the policy on its website for the information of general public and 

allinterestedparties. Thepolicy shall also include the principles and proceduresto befollowedfor sub-

licensing or grant or allocation of any space, building, rights, or privileges to privateentities. 

 
5.16 Obligationsrelating tomedicalaid 

 
For providing emergency medical aid to Users, the Concessionaire shall set up and operate a 

medicalaid post at the Facility equipped to render first aid and to assist in accessing emergency medical 

aidfromhospitalsinthevicinity. 
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ARTICLE6-OBLIGATIONSOFTHEAUTHORITY 

 
6.1 ObligationsoftheAuthority 

 
6.1.1 TheAuthorityshall,atitsowncostandexpenseundertakes,to complywith,andperformallitsobligations 

setoutinthisAgreementorarisinghereunder. 

 
6.1.2 The Authority agrees to provide support to the Concessionaire and undertakes to observe, comply 

with,and perform, subject to and in accordance with the provisions of this Agreement and Applicable 

Laws,thefollowing:-  

 
(a) uponwritten requestfrom the Concessionaire, and subjectto the Concessionaire 

complyingwithApplicableLaws,providereasonablesupportandassistancetotheConcessionaireinprocuring

ApplicablePermits,requiredfromanyGovernmentInstrumentalityforimplementationandoperationofthePro

ject; 

 
(b) upon written request from the Concessionaire, provide reasonable assistance to the Concessionaire 

inobtaining access to all necessary infrastructure facilities and utilities, including water and electricity 

atratesandontermsnolessfavourabletotheConcessionairethanthosegenerallyavailabletocommercialcusto

mersreceivingsubstantiallyequivalentservices; 

 
(c) paypropertytaxinrelationtotheSiteonwhichitisestablished; 

 

Explanation:- All or any statutory charges, including property tax, paid by the Authority in respect of 

the Project Site/ Project Facilities (including those created or developed by the Concessionaire), shall 

be reimbursed by the Concessionaire to the Authority, on the failure of which, the same shall be treated 

as the Concessionaire Default in terms of this Agreement. 
(d) subjectto and inaccordancewithApplicableLaws,grantto theConcessionaire the authority 

toregulateuseoftheProject; 

 
(e) not do or omit to do any act, deed or thing which may in any manner be violative of any of 

theprovisions ofthisAgreement; 

 
(f) support, cooperate with and facilitate the Concessionaire in the implementation and operation of 

theProjectinaccordancewiththeprovisionsofthisAgreement;and 

 
(g) provide to the Concessionaire, upon receiving the Performance Security under Clause 9.1, the Site 

inaccordancewiththeprovisionsofArticle10; 

 
(h) Provide access to, as shown in the project map attached inSchedule A, to the Facility as 

showninattachedinScheduleB; 

 

(i) subject to the Concessionaire complying with Applicable Laws, by making requisite 

applications,providereasonableassistancetotheConcessionaireinprocuringelectricitysupplywithintheProj

ect; 

 
(j) providetotheConcessionairetheRightofWay,access,leaveandlicense rightstotheSite 

inaccordancewiththeprovisionsofArticle10; 

 
(k) provide complete access to the Site free of encumbrance, including right to use for the purpose 

ofmaintaining telephone lines, electricity lines, water piping or for such other public purpose as 

theConcessionaire may require, but the charges for the use of such utilities shall be incurred by 

theConcessionaire; 
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(l) uponwritten requestfrom the Concessionaire, and subjectto the Concessionaire 

complyingwithApplicable Laws, and subject to the applicable guidelines issued by Government of 

India, from time totime,facilitate and provide reasonable support to the Concessionaire in procuring 

statutory approvalsforsettingupofcustomfacilitiesinthe Facility; 

 

6.2 Obligations relatingtorefinancing 

 
Upon request made by the Concessionaire to this effect, the Authority shall, in conformity with 

anyregulations or guidelines that may be notified by the Government or the Reserve Bank of India, as 

thecase may be, permit and enable the Concessionaire to secure refinancing, in whole or in part, of 

theDebt Due on such terms as may be agreed upon between the Concessionaire and the entity 

providingsuch refinancing to be utilized for the Project purpose only ; providedthat it shall not have the 

effect ofincrease in financial liability orobligations on theAuthority and it shall not jeopardize the 

interest ofthe Authority in any manner, and shall always be subject to the prior approval of the 

Authority, whichshall not be unreasonably withheld. For the avoidance of doubt, the tenure of debt 

refinanced hereundermay be determined mutually between the Senior Lenders and the Authority, but 

the repayment thereofshallbecompletednolaterthan2(two)yearspriortoexpiryoftheConcessionPeriod. 
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ARTICLE 7-REPRESENTATIONS ANDWARRANTIES 

 
7.1 Representationsandwarrantiesof theConcessionaire 

 
TheConcessionairerepresentsandwarrantstotheAuthoritythat: 

 
(a) it is duly organized and validly existing under the laws of India, and has full power and authority 

toexecuteandperformitsobligationsunderthisAgreementandtocarryoutthetransactionscontemplatedhereb

y; 

 
(b) it has taken all necessary corporate and other actions under Applicable Laws to authorize the 

executionand delivery of this Agreement and to validly exercise its rights and perform its obligations 

under thisAgreement; 

 
(c) it has the financial standing and capacity to undertake the Project in accordance with the terms of 

thisAgreement; 

 
(d) this Agreement constitutes its legal, valid and binding obligation, enforceable against it in 

accordancewith the terms hereof, and its obligations under this Agreement will be legally valid, binding 

andenforceableobligationsagainstitinaccordancewiththetermshereof; 

 
(e) it is subject to the laws of India, and hereby expressly and irrevocably waives any immunity in 

anyjurisdictionin respectof thisAgreement ormatters arisingthereunderincluding any 

obligation,liabilityorresponsibilityhereunder; 

 
(f) theinformationfurnishedintheBidandasupdatedonorbeforethedateofthisAgreementistrueandaccurateinall

respectsasonthedateofthisAgreement; 

 
(g) the execution,delivery and performance of this Agreement will not conflict with, result inthe 

breachof,constituteadefaultunder,oraccelerateperformancerequiredbyanyofthetermsofitsMemoranduma

ndArticlesofAssociation{orthoseofany memberoftheConsortium}oranyApplicable Laws or any 

covenant, contract, agreement, arrangement, understanding, decree or order 

towhichitisapartyorbywhichitoranyofits properties orassets is boundoraffected; 

 
(h) there are no actions, suits, proceedings, or investigations pending or, to its knowledge, 

threatenedagainst it at law or in equity before any court or before any other judicial, quasi-judicial or 

otherAuthority, the outcome of which may result in the breach of this Agreement or which individually 

or inthe aggregate may resultin any material impairmentof its ability to performany of its 

obligationsunderthisAgreement; 

 
(i) it has no knowledge of any violation or default with respect to any order, writ, injunction or decree 

ofany court or any legal binding order of any Government Instrumentality which may result in 

anymaterial adverse effect on its ability to perform its obligations under this Agreement and no fact 

orcircumstanceexistswhichmaygiverisetosuchproceedingsthatwouldadverselyaffecttheperformanceofits

obligationsunderthisAgreement; 

 
(j) it has complied with Applicable Laws in all material respects and has not been subject to any 

fines,penalties, injunctive relief or any other civil or criminal liabilities which in the aggregate have or 

mayhaveamaterialadverseeffectonitsabilitytoperformitsobligationsunderthisAgreement; 

 

(k) itshall at no timeundertake orpermit any Change in Ownership exceptinaccordancewith theprovisions of 

Clause 5.3. 
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(l) the {successful bidder/ Consortium Members and its/ their} and its Associates have the financial 

standingandresourcestofundtherequiredEquityandtoraisethedebtnecessaryforundertakingandimplementi

ngtheProjectinaccordancewiththisAgreement. 

 
(m) {The successful bidder / each Consortium Member} is duly organized and validly existing under the 

lawsof the jurisdictionof its incorporationor registration,as the case may be,and has requested 

theAuthority to enter into this Agreement with {itself/the Concessionaire} pursuant to the Letter of 

Award,andhasagreedtoandunconditionallyacceptedthetermsandconditionssetforthinthisAgreement; 

 
(n) all its rights and interests in the Project shall pass to and vest in the Authority on the Transfer Date 

freeand clear of all liens, claims and Encumbrances, without any further act or deed on its part or that of 

theAuthority, and that none of the Project Assets shall be acquired by it, subject to any agreement 

underwhich a security interest or other lien or Encumbrance is retained by any person, save and except 

asexpresslyprovidedinthisAgreement; 

 
(o) no representation or warranty by it contained herein or in any other document furnished by it to 

theAuthority or to any Government Instrumentality in relation to Applicable Permits contains or 

willcontain any untrue or misleading statement of material fact or omits or will omit to state a material 

factnecessarytomakesuchrepresentationorwarrantynotmisleading; 

 
(p) no sums, in cash or kind, have been paid or will be paid, by it or on its behalf, to any person by way 

offees, commission or otherwise for securing the Concession or entering into this Agreement or 

forinfluencingorattemptingtoinfluenceanyofficeroremployeeoftheAuthorityinconnectiontherewith; 

 
(q) The Concessionaire shall procure and furnish to the Authority the confirmation from the 

“successfulbidder/ConsortiumMembers”to the effectthatall informationprovidedby the 

{successfulbidder/Consortium Members} in response to the Request for Proposal or otherwise, is to the 

best of theirknowledgeandbelief,iftrueandaccurateinallmaterialrespects. 

 
(r) all undertakings and obligations of the Concessionaire arising from the RFP or otherwise shall 

bebindingonthe Concessionaire asiftheyformpartofthisAgreement 

 
(s) itshallremainsolelyliabletoperformitsobligationsunderthisAgreementaswellasensureperformanceofoblig

ationsbyitssub-licensees,lessees,Contractors/Sub-Contractors,designers,consultants or agents and 

nothing contained in this Agreement shall create any contractual 

relationshiporobligationbetweentheAuthority andConcessionaire’sContractors/Sub-

Contractors,designers,consultants oragentsinanymannerwhatsoever. 

 
(t) It shall promptly inform the Authority in writing before initiating any of the following (including 

anymatterincidental orconsequential thereto)and give due considerationto the recommendations 

orsuggestions, ifany,madebytheAuthorityinrespectthereof: 

 
(i) to apply for corporate insolvency proceedings under the Insolvency and Bankruptcy 

code,2016; 

 
(ii) forvariousothermatterspertainingtothewindingup oftheConcessionaire; 

 
However, the Authority shall not be liable or responsible or incur any liability of any nature arising 

outof,directlyorindirectly,pursuanttoanyoftheaboveactionstakenbytheConcessionaire. 

 
7.2 Representationsand warrantiesof theAuthority 

 
The AuthorityrepresentsandwarrantstotheConcessionairethat: 
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(a) it has full power and authority to execute, deliver and perform its obligations under this Agreement 

andto carry out the transactions contemplated herein and that it has taken all actions necessary to 

executethis Agreement,exerciseitsrightsandperformitsobligations,underthisAgreement; 

 
(b) it has taken all necessary actions under Applicable Laws to authorize the execution, delivery 

andperformanceofthisAgreement; 

 
(c) ithasthe financialstandingandcapacitytoperformitsobligations underthis Agreement; 

 
(d) this Agreement constitutes a legal, valid and binding obligation enforceable against it in 

accordancewiththetermshereof; 

 
(e) it has no knowledge of any violation or default with respect to any order, writ, injunction or any 

decreeof any court or any legally binding order of any Government Instrumentality which may result in 

anymaterialadverseeffectontheAuthority’sabilitytoperformitsobligationsunderthisAgreement; 

 
(f) ithascomplied with ApplicableLawsin allmaterialrespects; 

 
(g) ithastheright,powerandauthoritytomanage andoperatetheFacilityuptothe AppointedDate;and 

 
(h) it shall procure good and valid title of the land and has power and authority to grant a license in 

respecttheretototheConcessionaire. 

 
7.3 Disclosure 

 
In the event that any occurrence or circumstance comes to the attention of either Party that renders 

anyof its aforesaid representations orwarrantiesuntrue orincorrect,suchParty shall immediately notifythe 

other Party of the same. Such notification shall not have the effect of remedying any breach of 

therepresentation or warranty that has been found to be untrue or incorrect nor shall it adversely affect 

orwaiveanyright,remedyorobligationofeitherPartyunderthisAgreement. 
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ARTICLE8-DISCLAIMER 

 

8.1 Disclaimer 

 
8.1.1 The Concessionaire acknowledges that prior to the executionof this Agreement, the Concessionairehas, 

after a complete and careful examination, made an independent evaluation of the Request forProposals, 

Scope of the Project, Specifications and Standards, Site, existing structures, local conditions,physical 

qualities of ground, subsoil and geology, availability of construction material and resources,railway 

connectivity,availability ofelectricity andwater,businesspotentialandallinformationprovided by the 

Authority orobtained, procured or gathered otherwise, and has determined to itssatisfaction the 

accuracy or otherwise thereof and the nature and extent of difficulties, risks and hazardsas are likely to 

arise or may befaced by it in the course of performance of its obligations hereunder.TheAuthority 

makes 

norepresentationwhatsoever,express,implicitorotherwise,regardingtheaccuracy,adequacy,correctness,rel

iabilityand/orcompletenessofanyassessment,assumptions,statement or information provided by it and 

the Concessionaire confirms that it shall have no claimwhatsoeveragainstthe Authorityinthisregard. 

 
8.1.2 The Concessionaire acknowledges and hereby accepts the risk of inadequacy, mistake or error in 

orrelating to any of the matters set forth in Clause 8.1.1 above and hereby acknowledges and agrees 

thatthe Authority shall not be liable for the same in any manner whatsoever to the Concessionaire, 

{theConsortiumMembersandtheir}Associates oranypersonclaimingthroughorunderanyofthem. 

 
8.1.3 The Parties agree that any mistake or error in or relating to any of the matters set forth in Clause 

8.1.1aboveshallnotvitiatethisAgreement,orrenderitvoidable. 

 
8.1.4 In the event that either Party becomes aware of any mistake or error relating to any of the matters 

setforth in Clause 8.1.1 above, that Party shall immediately notify the other Party, specifying the 

mistakeor error; provided, however, that a failure on part of the Authority to give any notice pursuant to 

thisClause 8.1.4 shall not prejudice the disclaimer of the Authority contained in Clause 8.1.1 and shall 

notinanymannershifttotheAuthorityanyrisksassumedbytheConcessionairepursuanttothisAgreement. 

 
8.1.5 Except as otherwise provided in this Agreement, all risks relating to the Project shall be borne by 

theConcessionaire and the Authority shall not be liable in any manner for such risks or the 

consequencesthereof. 

 
8.1.6 The Concessionaire acknowledges and hereby accepts to have satisfied itself as to the sufficiency 

andcorrectness/acceptabilityoftheConcessionFee. 
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ARTICLE 9 - PERFORMANCE SECURITY 

 
9.1 PerformanceSecurity 

 
The Concessionaire shall have provided to the Authority prior to the signing of this Agreement, an 

irrevocable and unconditional guarantee from a Scheduled Commercial Bank for a sum equivalent to2 

(Two) times of the Minimum Guarantee Revenue Share Amount1 i.e., Rs. 

__________________________(Rupees _________________) in the form set forth in Schedule-F (the 

“Performance Security”). Until such time the Performance Security has been provided by the 

Concessionaire to the Authority in full, the Earnest Money Deposit (EMD)/Bid Security shall remain in 

full force and effect with the Authority. Only upon the full realisation of the Performance Security, 

shall the Authority release the Earnest Money Deposit (EMD)/ Bid Security to the Concessionaire. 

 

9.2 AppropriationofPerformanceSecurity 

 
Upon occurrence of a Concessionaire Default or failure to meet any Condition Precedent, the 

Authorityshall, without prejudice to its other rights and remedies hereunder or in law, be entitled to 

encash andappropriate the relevant amounts from the Performance Security as Damages for such 

ConcessionaireDefault or for failure to meet any Conditions Precedent. Upon such encashment and 

appropriation fromthe Performance Security, the Concessionaire shall, within 30 (thirty) days thereof, 

replenish, in case ofpartial appropriation, to its original level the Performance Security, and in case of 

appropriation of theentirePerformanceSecurity 

provideafreshPerformanceSecurity,asthecasemaybe,andtheConcessionaire shall, within the time so 

granted, replenish or furnish fresh Performance Security asaforesaid failing which the Authority shall 

be entitled to terminate this Agreement in accordance withArticle 36. Upon replenishment or furnishing 

of a fresh Performance Security, as the case may be, asaforesaid, the Concessionaire shall be entitled to 

an additional Cure Period of 90 (ninety) days forremedying the Concessionaire Default, and in the 

event of the Concessionaire not curing its defaultwithin such Cure Period, the Authority shall be 

entitled to encash and appropriate such PerformanceSecurityasDamages, 

andtoterminatethisAgreementinaccordancewithArticle36. 

 
9.3 Releaseof PerformanceSecurity 

 
The Performance Security shall remain in full force and effect for the entireConcession Period, including any 

extensions thereto as per clause 3.3, and for a further period of 1 (One) year from the Transfer Date. 

 
9.4 ReferencestoPerformanceSecurity 

 
References to Performance Security occurring in this Agreement for and in respect of any period 

priorto the delivery of the Performance Security by the Concessionaire to the Authority, or in respect of 

anyperiod subsequent to the expiry or release thereof, as the case may be, shall be construed solely for 

thepurposesofcalculatingtheamountofDamagespayablebytheConcessionaire. 

 
1 As quoted by the Selected Bidder in the Financial Bid 
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ARTICLE10-SITE&RIGHTOFWAY 

 

10.1 TheSite 

 
The site of the Project shall comprise of the land area described in Schedule-A and in respect of 

whichthe Right of Wayshall be provided and granted by the Authority to the Concessionaire as a 

licenseeunder and in accordance with this Agreement (the “Site”). For the avoidance of doubt, it is 

herebyacknowledged and agreed that references to the Site shall be construed as references to the land 

arearequired for the Project as set forth in Schedule-A,  

 
10.2 License,Accessand RightofWay 

 
10.2.1 The Authority hereby grants to the Concessionaire access to the Site forcarrying out any 

surveys,investigations and soil tests that the Concessionaire may deem necessary duringthe 

DevelopmentPeriod, it being expressly agreed and understood that the Authority shall have no liability 

whatsoever inrespect of survey, investigations and tests carried out or work undertaken by the 

Concessionaire on 

orabouttheSitepursuantheretointheeventofTerminationorotherwise.TheConcessionaireacknowledges 

that the condition of the Site is no inferior to the condition as it was on the date of BidDueDate. 

 
10.2.2 In consideration of the Concession Fee, this Agreement and the covenants and warranties on the part 

ofthe Concessionaire herein contained, the Authority, in accordance with the terms and conditions 

setforth herein, hereby grants to the Concessionaire, commencing from the Appointed Date, leave 

andlicense rights in respect of all the land along with any buildings, constructions or immovable assets, 

ifany, thereon) comprising the Site which is described, delineated and shown in Schedule-A hereto 

(the“Licensed Premises”), on an “as is where is” basis, free of any Encumbrances, to develop, operate 

andmaintainthesaidLicensedPremises,togetherwithallandsingularrights,liberties,privileges,easements 

and appurtenances whatsoever to the said Licensed Premises, hereditaments or premises orany part 

thereof belonging to or in any way appurtenant thereto or enjoyed therewith, forthe durationof the 

Concession Period and, for the purposes permitted under this Agreement, and for no 

otherpurposewhatsoever. 

 
10.2.3 It is expressly agreed that the license granted hereunder shall terminate automatically and 

forthwith,withoutthe needforany actionto betakenby theAuthority to terminate 

thelicense,upontheTermination/expiry of this Agreement for any reason whatsoever. For the avoidance 

of doubt, theParties expressly agree that notwithstanding any temporary or permanent structures erected 

on the Siteby the Concessionaire or its sub-licensee(s)/Contractor(s)/Sub-Contractor(s), agent(s), 

representative(s)the license in respect of the Siteshall automatically terminate, without any further act 

of the Parties,uponTerminationofthisAgreement. 

 
10.2.4 The Concessionaire hereby irrevocably appoints the Authority (or its nominee) to be its true and 

lawfulattorney, to execute and sign in the name of the Concessionaire a transfer or surrender of the 

licensegranted hereunder at any time after the Concession Period has expired or has been terminated 

earlier interms hereof, a sufficient proof of which will be the declaration of any duly authorised officer 

of theAuthority,andtheConcessionaireconsentstoitbeingregisteredforthis purpose. 

 
10.2.5 It is expressly agreed that trees on the Site are property of the Authority except that the 

ConcessionaireshallbeentitledtoexerciseusufructuaryrightsthereonduringtheConcessionPeriod. 

 

10.2.6 The license, access and right of way granted by this Agreement to the Concessionaire shall always 

besubject to existing rights of way and the Concessionaire shall perform its obligations in a manner 

thatthe existing roads within the Site or an alternative thereof are open to traffic at all times during 

theConcessionPeriod. 
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10.3 SitetobefreefromEncumbrances 

 
The Site shall be made available by the Authority to 

theConcessionairepursuantheretofreefromallEncumbrancesandoccupationsandwithouttheConcessionair

ebeingrequiredtomakeanypaymenttotheAuthorityonaccountofanycosts,compensation, expenses and 

charges for the acquisition and use of such Site for the duration of 

theConcessionPeriod,exceptinsofarasotherwiseexpresslyprovidedinthisAgreement.Fortheavoidanceofdo

ubt,it isagreedthatexisting rightsofway,easements,privileges,liberties,andappurtenances to the Licensed 

Premises shall not be deemed to be Encumbrances. It is further agreedthat the Concessionaire accepts 

and undertakes to bear any and all risks arising out of the inadequacy or physical conditionoftheSite. 

 

If the concessionaire intend to develop the facility in phased manner and retain the existing 

clients/depositors/users of the facility, they may enter into such arrangement by themselves however the 

same shall be informed to CWC in adance. 

 
10.4 Protectionof Sitefromencroachments 

 
During the Concession Period, the Concessionaire shall protect the Site from any and all 

occupations,encroachments or Encumbrances, and shall notplace or create nor permit any Contractor 

orotherperson claiming through or under the Concessionaire to place or create any Encumbrance or 

securityinterest over all or any part of the Site or the Project Assets, or on any rights of the 

Concessionairetherein orunderthis 

Agreement,saveandexceptasotherwiseexpresslysetforthinthisAgreement. 

 
10.5 Special/temporaryrightofway 

 

The Concessionaire shall bear all costs and charges for any special or temporary right of way 

requiredby it in connection with access to the Site. The Concessionaire shall obtain at its cost such 

facilities onor outside the Site as may be required by it for the purposes of the Facility and the 

performance of itsobligationsunderthisAgreement. 

 
10.6 AccesstotheAuthority,Authority Representativeand IndependentExpert 

 
The license, Right of Way and right to the Site granted to the Concessionaire hereunder shall always 

besubjectto the rightof access of the Authority,Authority Representative and the Independent Expertand 

their employees and agents for inspection, viewing and exercise of their rights and performance 

oftheirobligationsunderthisAgreement. 

 
10.7 Geologicalandarchaeologicalfinds 

 
It is expressly agreed that mining, geological or archaeological rights do not form part of the 

licensegranted to the Concessionaire underthis Agreement and the Concessionaire hereby 

acknowledges thatit shall not have any mining rights or interest in the underlying minerals, fossils, 

antiquities, structuresorother remnants or things either of particulargeological orarchaeological interest 

and thatsuchrights, interest and property on or under the Site shall vest in and belong to the 

Government or theconcerned Government Instrumentality. The Concessionaire shall take all reasonable 

precautions 

topreventitsworkmenoranyotherpersonfromremovingordamagingsuchinterestorpropertyandshall inform 

the Authority forthwith of the discovery thereof and comply with such instructions as theAuthority or 

the concerned Government Instrumentality may reasonably give for the removal of suchproperty.Forthe 

avoidanceofdoubt,itisagreedthat any reasonableexpensesincurredby 

theConcessionairehereundershallbereimbursedbytheAuthority.ThePartiesfurtheragreeasunder: 
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(i) TheAuthorityshallprocurethattheinstructionshereunderareissuedbytheconcernedGovernment 

Instrumentality within a reasonable period and to the extent permissible under 

theApplicableLawsoastoenabletheConcessionairetocontinueitsConstructionWorksfordevelopmento

f the Facility withsuchmodificationsasmaybedeemednecessary; 

 
(ii) In case any portion of the Site becomes unavailable for development and implementation of 

theProject on account of archaeological and / or geological finds, at any time during the 

ConcessionPeriod, the Authority and Concessionaire shall mutually discuss the matter to arrive at a 

mutuallyacceptableresolution; 

 
(iii) However,ifon accountofanyarchaeologicalor geologicalfinds: 

a) theentireSite,goingforward,becomesunavailablefortheProject;or 

b) theConcessionaire andAuthority areunabletoarriveatamutually 

acceptableresolutionpursuanttosubclause10.7(ii)above,inspiteofallreasonableendeavours 

 
In such an event the Concessionaire shall be under an obligation to forthwith, upon written 

noticeand demand, in this regard, from the Authorityto peacefully and unconditionallyvacate 

andhandoverthe Site to the Authority and the ConcessionAgreementshall be deemedto 

standterminated, with mutual consent on and with effect from such date as may be specified by 

theAuthority in the notice. In such an eventuality, theConcessionaire shall be entitled to receive 

Termination Payment inaccordancewithClause33.9.1. 

 
10.8 AcceptanceofSiteforProjectDevelopment 

 
The Concessionaire accepts handover of the Site for Project development on ‘as is where is’ basis 

andconfirmshaving: 

(a) inspectedtheSite,includingallstructures thereatandits surroundings; 

 
(b) satisfied itself as to the nature of the climatic and general physical conditions of the Site, the nature 

ofthe ground and subsoil, the form and nature of the Site, and the nature of the design, work and 

materialsnecessaryfortheperformanceofitsobligationsunderthisAgreement;and 

 
(c) obtained for itself all necessary information as to the risks, contingencies and all other 

circumstancesincluding contingency under Clause 10.7 above, which may influence or affect the 

Concessionaire anditsrightsandobligationsunderorpursuanttothisAgreement. 
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ARTICLE 11- UTILITIES,ASSOCIATEDROADSANDTREES 

 
11.1 Existing utilities and roads 

 
Notwithstanding anything to the contrary contained herein, the Concessionaire shall ensure that 

therespective entities owning the existing roads, right of way or utilities on, under or above the Site 

areenabled by it to keep such utilities in continuous satisfactory use, if necessary, by providing 

suitabletemporary or permanent diversions with the authority of the controlling body of that road, right 

of wayor utility, and the Authority shall, upon written request from the Concessionaire, initiate and 

undertakeat the Concessionaire’s cost, legal proceedings for acquisition of any right of way necessary 

for suchconstruction. 

 
11.2 Shiftingof obstructing utilities 

 
The Concessionaire shall, subject to Applicable Laws and with assistance of the Authority, 

undertakeshifting of any utility including electric lines, water pipes and telephone cables, to an 

appropriatelocation within or outside the Site if and only if such utility causes or shall cause a material 

adverseeffect on the construction, operation or maintenance of the Project. The cost of shifting or 

removingsuchutilitiesshallbebornebytheConcessionaire. 

 
11.3 Utilitiesrequired for Project 

 
11.3.1 The Concessionaire shall, subject to applicable laws and with assistance of the Authority, 

undertakeconstruction of any utilities required for construction, maintenance and operation of Project, 

includingelectrical lines, waterpipelines, telephone lines, waste disposal lines, etc. at his owncost. 

Theseutilities shallalsoincludeanyexternalconnections exceptwaterandpower. 

 
11.3.2 The Concessionaire shall allow, subject to such conditions as the Authority may specify, access to, 

anduse of the Site for laying telephone lines, water pipes, electric cables or other public utilities; 

providedthat the laying of such telephone lines, water pipes, electric cables or other public utilities do 

not in anyway adversely impact the operations of the Project. Where such access or use causes any 

financial lossto the Concessionaire, it may require the user of the Site to pay compensation or Damages 

as perApplicable Laws. For the avoidance of doubt, it is agreed that use of the Site under this Clause 

11.3shallnotinanymannerrelievetheConcessionaireofitsobligationtomaintaintheProjectinaccordancewith

this Agreementandanydamagecausedbysuchuseshallberestoredforthwith. 

 
11.4 Fellingoftrees 

 
The Authority shall assist the Concessionaire in obtaining the Applicable Permits for felling of trees 

tobe identified by the Authority for this purpose if and only if such trees cause material adverse effect 

onconstruction, operation, and maintenance of the Project. The Concessionaire shall be responsible 

forcutting of the trees along with transplant / replantation as per the applicable law. The cost of felling 

oftrees and transplant / plantation shall be borne by the Authority. In the event of any delay in 

fellingthereof for reasons beyond the control of the Concessionaire, it shall be excused for failure to 

performany of its obligations hereunder if such failure is a direct consequence of delay in the felling of 

trees.Forthe avoidance of doubt,the Parties hereto agree that the felled trees shall be deemed to 

beownedby the Authority and shall be disposed in such manner and subject to such conditions as the 

Authoritymayinitssolediscretiondeemappropriate. 
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ARTICLE12-DESIGN ANDCONSTRUCTIONOF[THEPROJECT] 

 
12.1 Construction of the Project 

 
(a) The Concessionaire shall undertake construction of the Project, on the land specifiedinSchedule-A, 

subjectto the conditionsstipulated in Schedule-B and Schedule-D, and to exploit such development for 

commercial purposeswiththerighttosub-

licenseanyorallpartsthereofbymeansofProjectAgreementsinaccordance with the Concessionaire’s scope 

of work under and in accordance with the terms of thisAgreement. 

 
(b) The Concessionaire shall undertake or cause to be undertaken at its cost and in accordance with 

theprovisions of this Agreement, Applicable Laws and Good Industry Practice, the development 

andmaintenance of infrastructure suchasinternal roads,electric 

supply,watersupply,sewerageanddrainagesystemetc.inthesiteandtothesite, formingpartofthe Project. 

 
12.2 Obligationspriortocommencementofconstruction 

 
12.2.1 In addition to obligations and conditions specified hereinabove, prior to commencement of 

Construction Works, theConcessionaireshall: 

 
(a) submit to the Authority and the Independent Expert its detailed conceptual plan, layout plan, 

detaileddesign,engineeringdrawings,constructionmethodology,qualityassuranceprocedures,andtheprocu

rement, engineering and construction time schedule for completion of the Project in 

accordancewiththeProjectCompletionScheduleas setforthinSchedule-I; 

 
(b) appoint its representative duly authorized to deal with the Authority in respect of all matters under 

orarisingoutoforrelatingtothisAgreement; 

 
(c) undertake, do and perform all such acts, deeds and things as may be necessary or required 

beforecommencement of construction under and in accordance with this Agreement, Applicable Laws 

andApplicable Permits;and 

 
(d) makeitsownarrangementsforprocurementofmaterialsneededfortheProjectunderandinaccordancewithApp

licableLawsandApplicablePermits. 

 
12.3 Non-Obstruction - on Highway or of Traffic 

 

The Concessionaire shall ensure that its Construction Works do not obstruct, interrupt, or divert theflow of 

traffic on the Highway on which the Project is situated that would otherwise impede smoothtraffic flow on 

the Highway. For the avoidance of doubt, it is agreed that the Concessionaire shall attimes beresponsible 

forensuringsafeoperationoftheProject. 

 
12.4 Drawings 

 
12.4.1 In respect of the obligations relating to the Drawings of the Project as set forth in Schedule-G, 

thefollowingshallapply: 

 
(a) The Concessionaire shall prepare and submit, with reasonable promptness and in such sequence as 

isconsistent with the Project Completion Schedule, three copies each of detailed conceptual plan, 

layoutplan, detailed architectural and structural designs, engineering drawings, construction 

methodology,quality assurance procedures, and the procurement, engineering and construction time 

schedule (asrequired for proper execution and completion of the Project as envisaged by the Authority) 

in relevancetolayoutprovidedbyAuthorityandallDrawingstotheIndependentExpertforreview; 
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(b) By submitting the Drawings for review to the Independent Expert, the Concessionaire shall be 

deemedto have represented that it has determined and verified that the site-specific design and 

engineering,including the field construction criteria related thereto, are in conformity with the 

Specifications andStandards;ApplicableLawsandGoodIndustryPractice 

 
(c) Within 15 (fifteen) days of the receipt of the Drawings, the Independent Expert shall review the 

sameand convey its observations to the Concessionaire with particular reference to their conformity 

orotherwise with the Scope of the Project and the Specifications and Standards. The Concessionaire 

shallnot be obliged to await the observations of the Independent Expert on the Drawings submitted 

pursuanthereto beyond the said 15 (fifteen) days period and may begin or continue Construction Works 

at itsowndiscretionandrisk; 

 
(d) If the aforesaid observations of the Independent Expert indicate that the Drawings are not in 

conformitywiththe Scope of the Projectorthe Specifications and Standards,suchDrawings shall be 

revisedbythe Concessionaire and resubmitted to the Independent Expert for review. The Independent 

Expert shallgiveitsobservations, ifany,within7(seven)daysofreceiptoftherevisedDrawings; 

 
(e) No review and/or observation of the Independent Expert and/or its failure to review and/or convey 

itsobservations on any Drawings shall relieve the Concessionaire of its obligations and liabilities 

underthis Agreement in any manner nor shall the Independent Expert or the Authority be liable for the 

sameinanymanner; 

 
(f) Without prejudice to the foregoing provisions of this Clause 12.4.1, the Concessionaire shall submit 

tothe Authority for review and comments, its Drawings including location and layout (as required 

forproper execution and completion of the Project as envisaged by the Authority), and the Authority 

shallhave the right but not the obligation to undertake such review and provide its comments, if any, 

within30 (thirty) days of the receipt of such Drawings. The provisions of the Clause 12.4.1 shall apply 

mutatismutandistothereviewandcommentshereunder. 

 
(g) Within 90 (ninety) days of Project Completion Date, the Concessionaire shall furnish to the 

Authorityand the Independent Expert a complete set of as-built Drawings, in 2 (two) hard copies and in 

itseditabledigitalformatorinsuchothermediumormannerasmaybeacceptabletotheAuthority, 

reflectingtheProjectasactuallydesignedanddeveloped,includinganas-

builtsurveyillustratingthelayoutoftheand setbacklines,ifany,ofthe 

buildingsandstructuresformingpartofProjectFacilities. 

 
(h) TheConcessionaireshallatitscost,chargesandexpenses,preparetheStructuralDesignsandengineering 

Drawings in conformity with the Scope of the Project, Specifications and Standards andother 

provisionsofthis Agreement,withdueapprovalfromAuthority( based onIErecommendation) 

 
(i) Based on the approved detailed conceptual plan (as per Clause 2.1(a)) design and Drawings shall 

bedeveloped inconformity with the Specifications and Standards set forth inSchedule-D. Inthe event,the 

Concessionaire requires any relaxation in design standards due to site conditions, the 

alternativedesign,criteriaforsuchsectionshallbeprovidedforreviewoftheIndependentExpert 

 
(j) The Concessionaire shall not be entitled to any extension of time for completing construction or 

anyother relief on account of delay caused due to providing any clarification or in resubmitting the 

Designs 

andDrawings.ProvidedhowevertheAuthorityatitssolediscretionmaysuitablyextendtheConstruction 

Period or provide other relief for any such delay not attributable to theConcessionaire. 

 

 
(k) The Project shall be executed in accordance with the Drawings provided by the Concessionaire 
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inaccordancewiththeprovisionsofthisClause12.4andtheobservationsoftheAuthorityorIndependentExpertt

hereonascommunicatedpursuanttotheprovisionsofClause12.4.SuchDrawings shall be amended or 

altered withpriorapproval of the Authority upon recommendation by 

theIndependentExpert.IfaPartybecomesawareofanerrororDefectofatechnicalnatureinthedesignor 

Drawings, that Party shall promptly give notice to the other Party of such error or Defect and 

shallcauseSuspensionofConstructionofsuchpartoftheProject. 

 
(l) In the event that the Independent Expert has observed that the Designs and Drawings are 

notinconformity with the Project Requirements, the Concessionaire shall promptly and without any 

unduedelay revise and resubmit the Designs and Drawings or satisfy the Independent Expert with 

regards itscompliance. 

 
12.5 ArchitecturalDesign 

 
12.5.1 The Concessionaire shall at all times conform to the architectural parameters, controls, building 

profiles,facades,dimensions, designsandbuildingmaterials. 

 
12.5.2 The Concessionaire shall, prior to commencement of construction of Project, furnish to the Authority 

andtotheIndependentExpert,itsarchitecturaldrawingsinconformitywiththeArchitecturalDesign.Within15 

(fifteen) days of the receipt of such architectural drawings, the Authority and/ or the 

IndependentExpertshallreviewthesameandconveyits 

observationstotheConcessionairewithparticularreferenceto their conformity or otherwise with the 

Architectural Design or aesthetic quality thereof and theirharmony with the environment. If the 

aforesaid observations of the Authority or the Independent Expertindicate that the architectural 

drawings are not in conformity with the Architectural Design or 

requireimprovementinaestheticqualityorharmonywiththeenvironment,therelevantdrawingsshallberevised

by the Concessionaire and resubmitted to the Authority and the Independent Expert for review. 

TheAuthority and/ or the Independent Expert shall give their observations, if any, within 7 (seven) days 

ofreceiptoftherevisedarchitecturaldrawings. 

 

12.5.3 The Concessionaire shall not be obliged to await the observations of the Authority on the 

architecturaldrawingssubmittedpursuantheretobeyondtheperiod of15(fifteen)daysfrom receipt of the 

architectural drawings by the Authority andmaybeginConstructionWorks at its own discretion and risk, after 

expiry of the said period. For the avoidance of doubt, no review and/ or observation of theAuthority or 

the Independent Expert and/ or their failure to review and/ or convey their observations on 

thearchitecturaldrawings shallrelieve theConcessionaireof itsobligations and 

liabilitiesunderthisAgreementinanymannernor shalltheAuthorityortheIndependentExpertbeliablefor 

thesameinanymanner. 

 
12.6 Constructionofthe New Facility 

 
12.6.1 OnoraftertheAppointedDate,theConcessionaireshallundertaketheConstructionWorksin conformity with 

the Specifications and Standards set forth in Schedule-D and Good Industry Practice. The 

Concessionaire shall construct, upgrade, install and establish theProject Facilities, including the basic 

and detailed design, completion, testing and commissioning inaccordance with the provisions of this 

Agreement, including, theSpecifications and Standards, Applicable Laws including the applicable 

architectural controls, buildingbyelaws and zoning requirements, terms of Applicable Permit and Good 

Industry Practice and afterobtaining sanction to the building plans etc. with the design plans and 

specifications from the propermunicipalorotherAuthority,atitsownexpenses. 

 
Accordingly, the Concessionaire shall undertake the designing, engineering and Construction 

Worksrelated to the Project. 

 
12.6.2 During the Construction Period, the Concessionaire shall carry out or cause to becarried out the 
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Construction Works with the skill, care and diligence to be expected of appropriatelyqualified and 

experienced professional designers, monitors and Contractors with experience of worksimilar in scope 

and nature to that required under this Agreement. The Concessionaire shall design,monitor, and execute 

the development and implementation of the Construction Works using the 

bestdesignandmonitoringprinciplesandpractices.TheConcessionaireshalladheretoConstruction Quality 

Plan, and the Specifications and Standards set outherein. 

 
12.6.3 In the event that the development is not completed and Final COD does not occur within 2 (two) 

yearsfromtheScheduled Completion Date,unlessthedelayisonaccountofreasonsattributable to the 

Authority or due to Force Majeure, the Authority shall be entitled to terminate thisAgreement. 

 
12.7 ExtensionofTime 

 
12.7.1 Without prejudice to any other provision of this Agreement for and in respect of extension of time, 

theConcessionaire shall be entitled to extension of time in the Project Completion Schedule (the 

“TimeExtension”) to the extent that the Project is or will be delayed by any of 

thefollowingreasons,namely: 

 
(a) delayinprovidingtherighttoaccess the Site orlanduseconversioncertificate; 

 
(b) Change of Scope (unless an adjustment to the Scheduled Completion Date has been agreed 

underArticle12); 

 
(c) occurrenceofaForceMajeureevent; 

 
(d) anydelay,impedimentorpreventioncausedbyorattributabletotheAuthority,theAuthority'spersonnel or the 

Authority's other licensees on the Site but does not include the inspection time/reviewtimebythe 

Authorityoritsrepresentative/personnel; 

 
(e) any other cause or delay which entitles the Concessionaire to Time Extension in accordance with 

theprovisions of thisAgreement 

 
12.7.2 The Concessionaire shall, no later than 15 (fifteen) business days from the occurrence of an event 

orcircumstance specified inClause 12.7.1,inform the Authority's Representative by notice in 

writing,with a copy to the Authority, stating in reasonable detail with supporting particulars, the event 

orcircumstances giving rise to the claim for Time Extension in accordance with the provisions of 

thisAgreement. Provided that the period of 15 (fifteen) business days shall be calculated from the date 

onwhich the Concessionaire became aware, or should have become aware, of the occurrence of such 

aneventorcircumstance. 

 
12.7.3 In the event of the failure of the Concessionaire to issue to the Authority's Representative a notice 

inaccordance with the provisions of Clause 12.7.2 within the time specified therein, the 

Concessionaireshall not be entitled to any Time Extension and its right for any such claims in future, if 

any, shall standforfeited.For the avoidance of doubt, in the event of failure of the Concessionaire to 

issue notice as specified inthis Clause 12.7.3, the Authority shall be discharged from any and all 

liabilities in connection with any suchclaim. 

 

12.7.4 The Authority's Representative shall, on receipt of the claim in accordance with the provisions of 

Clause12.7.2,examinethe claimexpeditiously withinthe time frame specifiedherein.Inthe event 

theAuthority'sRepresentativerequiresanyclarificationstoexaminetheclaim,theAuthority'sRepresentative 

shall seek the same within 15 (fifteen) days from the date of receiving such claim. TheConcessionaire 

shall, on receipt of the communication of the Authority's Representative requesting forclarification, 

furnish the same to the Authority's Representative within 10 (ten) days thereof. TheAuthority's 

Representative shall, within a period of 60 (sixty) days from the date of receipt of 
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suchclarifications,forwardinwritingtotheConcessionaireitsdeterminationofthe claim for TimeExtension. 

Such determination of the claim for Time Extension by the Authority’s Representative shall be final 

and binding on the Parties. 

 
ProvidedthatwhendeterminingeachextensionoftimeunderthisClause12.7,theAuthority'sRepresentative 

shall review previous determinations and may increase but shall not decrease the totalTimeExtension. 

 

 
12.8 Sub-licensingoftheProject 

 
12.8.1 Subject to the provisions of Clause 24.5 and this Article 12, and with the prior approval of the 

Authority, Concessionaire may sub-license part of the Project Assets comprising the Project, such that 

the period and validity of such sub-licenseshallnotextendbeyondtheConcessionPeriod. 

The Concessionaire shall ensure that none of the provisions of the sub-license agreements arecontrary 

or inconsistent with the provisions of the Concession Agreement and/or creating any 

liability,ofanynature, upontheAuthority. 

Itis clarified that primary responsibility of ensuring that such Project Agreement is 

notcontraryorinconsistentwithexistingprovisionofConcessionAgreementwillrestwithConcessionaire. 

 
12.8.2 Notwithstanding anything to the contrary contained in this Agreement, but subject to the provisions 

ofClause 12.8.1, the Concessionaire or the sub licensee shall not assign or in any manner create 

anEncumbrance on any Project Asset forming part of the Project without prior written approval of 

theAuthority, which approval the Authority may, in its discretion, deny only if such sub-

license,assignment or Encumbrance has or may have a Material Adverse Effect on the rights and 

obligations ofthe Authority under this Agreement or Applicable Laws; For the avoidance of doubt, it is 

agreed that ifthe Authority does not deny the approval required under this Clause 12.8.2 within a period 

of 60 

(sixty)daysfromthedateofreceivinganoticewithrequiredparticularsanddocumentsfromtheConcessionaire, 

the approval shall be deemed to have been granted to the extent such sub-

license,assignmentorEncumbrance,asthecasemaybe,isinaccordancewiththeprovisionsofthisAgreement. 

 

12.8.3 The Concessionaire agrees and undertakes that in respect of any sub-license, or assignment on 

anyProjectAsset,itis entitledtoreceiveamonthlyfee,charge,rentorrevenueshareas thecasemaybe. 

 
In addition, if any amount to be accepted or demanded, whether by way of security, deposit, advance 

orunder any other head whatsoever, the same shall be received in the name of the Authority and shall 

bedeposited by the Concessionaire with the Authority only in respect of suchsub-license oritshould be 

deposited in the Escrow Account to be kept in separate sub- account which will be utilizedonly and 

only as and when the same is required to be returned on conclusion of sub-license periodorearlierifthe 

sub-licenseeisterminatedonaccountofanyreason. 

 
12.9 Rightsof sub-licenseesafterTerminationofConcessionAgreement 

 

OnterminationofConcessionAgreement,thesub-licensee(oranyoccupancyrightsbywhatever term referred 

to) shall not have any right whatsoever and will be required to 

immediatelyvacateandhandoverthepossessionofthepremises totheAuthoritywithoutanyclaim. 

 
12.10 CompliancewithApplicableLaws 

 
The Concessionaire agrees and undertakes that it shall, in respect of the Project, at all times conform 

toApplicableLawsandtherules,regulationsorby-

lawsmadethereunderrelatingtobuildings,structures,roadworks,openspaces,electricsupply,watersupply,se

werageand otherlikematters. 
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12.11 Advertisement ontheSite 

 
(a) The Concessionaire may undertake or permit to undertake any form of commercial advertising at 

theSite. All advertising on the Site shall also conform to GoodIndustry Practice. It is further agreed 

thattheProjectshallbeknown,promoted,displayed,andadvertisedbythenameoftheConcessionaire. 

 

  However, CWC shall have the right to display its signboard at suitable places as mutually 

agreed with the Concessionaire. 

 
(b) Forthe avoidance of doubt, it is agreed that the right of the Concessionaire hereundershall be 

subjecttoApplicableLaws,asinforceandeffectfromtimetotime. 

 

 
12.12 IncompleteConstruction 

 
In the event the Concessionaire fails to complete the Project by the Scheduled Completion 

Date,includingany TimeExtensiongrantedunderthisAgreement,theConcessionaireshallendeavor to 

complete the balance work expeditiously and shall pay Damages to the Authority inaccordance with the 

provisions of Clause 15.2 for delay of each day until the Project iscompleted inaccordance with the 

provisions of this Agreement. Recovery of Damages under this Clause shall bewithout prejudice to the 

rights of the Authority under this Agreement including the right to TerminationunderArticle36. 
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ARTICLE13–MONITORINGOF CONSTRUCTION 

 
13.1 Inspection 

 
During the Construction Period, the Independent Expert shall inspect the Project at least once in 4 

monthsand make a report of such inspection (the “Inspection Report”) stating in reasonable detail the 

defectsor deficiencies, if any, with particular reference to the Project Completion Schedule, Scope of 

theProject and Specifications and Standards. The Independent Expert shall send a copy of the 

InspectionReport to the Authority and the Concessionaire within 7 (seven) days of such inspection and 

uponreceipt thereof, the Concessionaire shall rectify and remedy the defects or deficiencies, if any, 

stated inthe Inspection Report. Such inspection or submission of Inspection Report by the Independent 

Expertshall not relieve or absolve the Concessionaire of its obligations and liabilities hereunder in any 

mannerwhatsoever. 

 
13.2 Tests 

 
13.2.1 FordeterminingthattheConstructionWorksconformtotheSpecificationsandStandards,theIndependent 

Expert shall require the Concessionaire to carry out or cause to be carried out tests, at suchtime and 

frequency and in such manner as may be specified by the Independent Expert from time totime, in 

accordance with Good Industry Practice for quality assurance. The size of sample for such testshall, to 

the extent possible, not exceed 10% (ten per cent) of the quantity and/or number of testsprescribed by 

the agencies operating in the logistic parks / ICDs / CFS / warehouse zones etc. includingbut not 

limited to CWC, MES/CPWD, IBC, BIS, IRC and/or MoRTH as per Good Industry Practice for 

theconstruction works undertaken by the Authority through their contractors. The Concessionaire 

shall,with due diligence, carry out or cause to be carried out all the test in accordance with the 

instructions ofthe Independent Expert and furnish the results thereof to the Independent Expert. One 

half of the costsincurred on such tests, and to the extent certified by the Independent Expert as 

reasonable, shall bereimbursed by the Authority to the Concessionaire. For the avoidance of doubt, the 

costs to be incurredonany testwhichis undertakenfordeterminingthe rectificationofany 

defectordeficiency inconstructionshallbebornesolelybytheConcessionaire. 

 
  Intheeventthat resultsofanytestsconductedunderthisClause13.2establishanydefectsordeficiencies 

in the Construction Works, the Concessionaire shall carry out remedial measures andfurnish a report to 

the Independent Expert in this behalf. The Independent Expert shall require theConcessionaire to carry 

out or cause to be carried out tests to determine that such remedial measureshave brought the 

Construction Works into compliance with the Specifications and Standards, and theprocedure set forth 

in this Clause 13.2 shall be repeated until such Construction Works conform to 

theSpecificationsandStandards.Fortheavoidanceofdoubt,itisagreedthattestspursuanttothisClause 

13.2shall be undertaken in addition to and independent of the tests that shall be carried out by 

theConcessionaire for its own quality assurance in accordance with Good Industry Practice. It is 

alsoagreed that a copy of the results of such tests shall be sent by the Concessionaire to the 

IndependentExpertforthwith. 

 
13.3 Suspensionofunsafe ConstructionWorks 

 
13.3.1 Upon recommendation of the Independent Expert on any error or defect of a technical nature in 

thedesigns and Drawing without rectificationof which the Projectcannot be carried out as per 

thisAgreement, the Authority may by notice require the Concessionaire to suspend forthwith the whole 

orany part of the Construction Works if, in the reasonable opinion of the Authority, such work 

threatensthe safety of any equipment, maintenance or any individual on or about the Project. Provided, 

however,thatincaseofanemergency,theAuthoritymaysuomotoissuethenoticereferredtohereinabove. 

 
13.3.2 The Concessionaire shall, pursuant to the notice under Clause 13.3.1, suspend the Construction 

Worksor any part thereof for such time and in such manner as may be specified by the Authority and 
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thereupon carry out remedial measures to secure the safety of suspended works and or any individual 

on orabout the Project. The Concessionaire may by notice require the Independent Expert to inspect 

suchremedial measures forthwith and make a report to the Authority recommending whether or not 

thesuspension hereunder may be revoked. All costs and expenses arising out of or relating to tests 

andinspections conducted by the Independent Expert to inspect such remedial measures shall be borne 

bythe Concessionaire.Uponreceiving the recommendations of the Independent Expert, the 

Authorityshall either revoke such suspension or instruct the Concessionaire to carry out such other and 

furtherremedial measures as may be necessary in the reasonable opinion of the Authority, and the 

proceduresetforthinthisClause13.3shallberepeateduntilthe suspensionhereunderisrevoked. 

 
13.3.3  Subject to the provisions of Clause 33.7, all reasonable costs incurred for maintaining and 

protectingthe Construction Works or part thereof during the period of suspension (the “Preservation 

Costs”)shall be borne by the Concessionaire; provided that if the suspension has occurred as a result of 

anybreach ofthisAgreementbythe Authority,thePreservationCosts shallbebornebytheAuthority. 

 
13.3.4 IfsuspensionofConstructionWorksisforreasonsnotattributabletotheConcessionaire,theIndependent 

Expert shall determine any extension of the dates beyond the Scheduled CompletionDateto which the 

Concessionaire is reasonably entitled, and shall notify the Authority accordinglywhereupon the 

Authority shall extend the Scheduled CompletionDate in accordance with therecommendations of the 

Independent Expert. In all other cases, there shall not be any extension in the Scheduled Completion 

Date on account of any suspension in the Construction Works. 

 

13.3.5 In the event that the Scheduled CompletionDate isextended pursuant hereto, the Concession Period 

shall be deemed to be extended by a period equal inlength to the period of extension of the Scheduled 

Completion Date subject to a maximum of 10% (tenpercent)ofthe initial ConcessionPeriod of 45 (Forty-

Five) years. 
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ARTICLE14-COMPLETIONCERTIFICATE 

 
14.1 CompletionCertificate 

 
Upon Completion of Construction Works and the Independent Expert determining the successful 

completion of the planned development, it shall forthwith issue to the Concessionaire and the Authority 

a Completion Certificate.TheCompletion certificate shall be issued separately for subsequent 

development of the Project upon 

completionofConstructionWorksandsuccessfultestsandinspectionasdeterminedbytheIndependentExpert. 

 

The Concessionaire shall have to obtain the Construction Completion Certificate from the Authority 

before commencing Commercial Operations. For the avoidance of doubt, it is agreed that the 

Construction Completion Certificate shall be issued by the Authority to the Concessionaire only upon 

Concessionaire obtaining of all necessary/ mandatory statutory approvals/ licenses/ Applicable Permits 

from respective authorities with respect to the Project e.g., Fire NOC, Occupation Certificate, etc. to the 

satisfaction of the Authority. 

 
14.2 CompletionCertificatenot acessationofliability 

 
The issuance of Completion Certificate shall not in any way alter the liability of the 

Concessionaire,constitute a waiver of unfulfilled obligations, bar remedy or rectification of defects or 

constitute anacceptanceoftheConstructionWorks. 

 
14.3 Safetycertificationpriorto Final COD 

 
The Concessionaire shall, not later than 30 (thirty) days prior to the likely Final COD, notify the 

AuthorityandtheIndependentExpertofthecomplianceofSafetyRequirementsandinvitethemtoobserveanyo

rall the tests that may be specifiedby the Independent Expert in accordance with Applicable 

LawsandGoodIndustryPracticetodetermineandcertifythattheProjectissafeforenteringintocommercial 

service, and the costs of such tests shall be shared equally between the Concessionaire andthe 

Authority; provided that in case of failure in any test requiring repetition thereof, the cost of 

suchsecondorsubsequenttestshallbeborneentirelybytheConcessionaire. 
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ARTICLE15-ENTRYINTOCOMMERCIALSERVICE 

 
15.1 CommercialOperation Date(COD) 

 
15.1.1 The Project,shallbe deemed to be complete whenthe CompletionCertificate is issued for the New 

Facilities under the provisions of Article 14. The initial commercial operation date of the Project shall 

be the Appointed Date (the “Provisional COD”), whereupon the Concessionaire, its authorised 

representatives or thesub-licensees/lessee, under valid and subsisting sub-licensing agreements, shall be 

entitled to demandand collect Fee. The final commercial operation date of the Project shall be the date 

on which CompletionCertificate for the New Facilities is issued (the “Final COD”).   The New 

Facilities shall enterinto commercial service on Final COD whereupon the Concessionaire, its 

authorized representatives or thesub-licensees/lessee, under valid and subsisting sub-licensing 

agreements, shall be entitled to demandand collect Fee, provided however, that the entry of Project into 

commercial service shall always besubjecttocompliancewiththeprovisionsofClause 14.3. 

 
15.1.2 In the event that the Authority prevents, or causes to be prevented, or in any manner delays the entry 

oftheProjectintocommercialserviceafterthehandover of Existing Facilities and/or after issuance of 

Completion Certificate for any reason attributable to the Independent Expert or theAuthority, as the 

case may be, the Concessionaire may declare Provisional COD/ Final COD (as the case may be) and 

notify the Authority forthwith.In the event of any Dispute relating to the declaration of Provisional 

COD or Final COD hereunder, the Dispute ResolutionProcedure shall apply. 

 
15.2 Damages fordelay 

 
Subject to the provisions of Clause 12.6, if Final COD does not occur prior to the 91st (ninety first) day 

afterthe Scheduled Completion Date, unless the delay is on account of reasons solely attributable to 

theAuthority or due to Force Majeure, the Concessionaire shall pay Damages to the Authority in a 

sumcalculated at the rate of 0.1% (zero point one percent) of the amount of Performance Security 

fordelayofeachdayuntil Final CODisachieved. 
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ARTICLE 16-CHANGEOFSCOPE 
 

16.1 Change of Scope 

 
16.1.1 The Authority may, notwithstanding anything to the contrary contained in this Agreement, require 

theprovision of addition, deletion, and modification of works and Services which are not included in 

theScope of the Project as contemplated by this Agreement (the “Change of Scope”). Any such 

Change ofScope shall be made in accordance with the provisions of this Article 16 and the costs thereof 

shall beexpendedbytheConcessionaireandreimbursedtoit bytheAuthority. 

 
16.1.2 If the Concessionaire determines at any time that a Change of Scope is necessary for providing saferand 

improved Services, it shall by notice in writing require the Authority to consider such Change ofScope. 

The Authority shall, within 60 (sixty) days of receipt of such notice, either accept such Changeof Scope 

with or without modifications, if any, and initiate proceedings therefore in accordance withthis Article 

16 or inform the Concessionaire in writing of its reasons for not accepting such Change ofScope. 

 
16.1.3 Any works or services which are provided under and in accordance with this Article 16 shall form 

partof the Project and the provisions of this Agreement shall apply mutatis mutandis to such works 

orservices. 

 
16.2 Procedure forChangeofScope 

 
16.2.1 In the event of the Authority determining that a Change of Scope is necessary, it shall issue to 

theConcessionaire a notice specifyinginreasonable detail the works andservices 

contemplatedthereunder(the“ChangeofScopeNotice”). 

 
16.2.2 Upon receipt of a Change of Scope Notice, the Concessionaire shall, with due diligence, provide to 

theAuthoritysuchinformationasisnecessary,together withpreliminaryDocumentationinsupportof: 

 
(a) the impact, including Material Adverse Effect with reasonable justification and evidence, if any, 

whichthe Change of Scope is likely to have on the Project Completion Schedule if the works or services 

arerequiredtobecarriedoutduringtheConstructionPeriod;and 

 
(b) the options for implementing the proposed Change of Scope and the effect, if any, each such 

optionwould have on the costs and time thereof, including a detailed breakdown by work 

classificationsspecifyingthematerialandlabourcostscalculatedinaccordancewiththescheduleofratesapplic

ableto the works assigned by the Authority to its contractors, along with proposed premium/discount 

onsuch rates,; provided that the costincurred by the Concessionaire in providing such 

informationshallbe reimbursed by the Authority to the extent such costis certified by the Independent 

Expert asreasonable. 

 
16.2.3 Upon receipt of information set forth in Clause 16.2.2, if the Authority decides to proceed with 

theChange of Scope, it shall convey its preferred option to the Concessionaire, and the Parties shall, 

withassistance of the Independent Expert, thereupon make good faith efforts to agree upon the time 

andcosts for implementation thereof. Upon reaching an agreement, the Authority shall issue an order 

(the“Change of Scope Order”) requiring the Concessionaire to proceed with the performance thereof. 

Inthe event that the Parties are unable to agree, the Authority may, by issuing a Change of Scope 

Order,require the Concessionaire to proceed with the performance thereof pending resolution of the 

Dispute,orcarryouttheworks inaccordancewithClause16.5. 

 

16.2.4 TheprovisionsofthisAgreement,insofarastheyrelatetoConstructionWorksandTests,shallapply 

mutatis mutandistotheworks undertakenbytheConcessionaireunderthisArticle16. 

 
16.3 Restrictions on certainworks 

 
16.3.1  Notwithstanding anything to the contrary contained in this Article 16, but subject to the provisions 
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ofClause 16.3.2, the Authority shall not require the Concessionaire to undertake any works or services 

ifsuch works or services are likely to delay completion of the Project by the Scheduled Completion 

Date;provided that in the event that the Authority considers such works or services to be essential, it 

mayissue a Change of Scope Order, subject to the condition that the works forming part of or affected 

bysuch Order shall not be reckoned for purposes of determining completion of the Project and issuing 

theProvisionalCertificate. 

 
16.3.2 NotwithstandinganythingtothecontrarycontainedinthisArticle16,thecumulativecostofimplementing all 

the orders pertaining to Change of Scope shall not exceed 10% (ten per cent) of theOverall Total 

Project Cost at any time during the Concession Period. The cost of change of scope 

shallbepartoftheOverallTotalProjectCostoftheproject. 

 
Note:ForClause16.3.2,theOverallTotalProjectCostshallbetheValueinINRassetforthbytheAuthorityunderArticl

e47. 

 
16.4 Power oftheAuthoritytoundertake works 

 
16.4.1 Notwithstanding anything to the contrary contained in Clauses 16.1.1, the Authority may, aftergiving 

notice to the Concessionaire and considering its reply thereto, award any works or 

services,contemplatedunderClause16.1.1,toanypersononthebasisofopencompetitivebidding;provided 

that the Concessionaire shall have the option of matching the first ranked bid in terms of the 

selectioncriteria,andthereuponsecuringthe 

awardofsuchworksorservices.ItisalsoagreedthattheConcessionaire shall provide access,assistance 

andcooperationto the personwho undertakes theworks orserviceshereunder. 

 
16.4.2 The works undertaken in accordance with this Clause 16.4 shall conform to the Specifications 

andStandards and shall be carried out in a manner that minimizes disruption inoperationof the 

Project.The provisions of this Agreement, insofar as they relate to Construction Works and Tests, shall 

applymutatis mutandistotheworkscarriedoutunderthisClause16.4. 
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ARTICLE17-OPERATIONANDMAINTENANCE 

 
17.1 O&M obligation of the Concessionaire 

 
17.1.1 During the Operation Period, the Concessionaire shall operate and maintain the Project, andprovide 

Services to the Users in accordance with this Agreement either by itself, or through the 

O&MContractor and if required, modify, repair or otherwise make improvement to the Projectto 

complywith the provisions of this Agreement, Applicable Lawsand Applicable Permits, and conform 

toSpecifications and Standards and Good Industry Practice. The Concessionaire shall be inter alia at 

itsowncost,expense,andconsequencesresponsible andliablefor/to: 

 
(a) Investigate,study,design,constructasperspecifications,operateandmaintaintheProjectinaccordancewithth

eprovisionsofthisAgreement,GoodIndustryPracticesandApplicableLaws; 

 
(b) Obtain all Applicable Permits in conformity with the Applicable Laws and be in compliance thereof 

atalltimesduringtheConcessionPeriod; 

 
(c) Ensure that services of water supply, sewerage, drainage, electricity, telephone, etc. at the Site or in 

thevicinity, encountered during the period of construction / operation / maintenance of the Project and 

raillinearenotdamaged.Incaseofanyshiftingofutilitiesrequiredduringconstruction,theConcessionaire will 

have to bear the upfront charges of such shifting. All the coordination work 

withconcernedAgenciesincludingtheclearances/permissionsforshiftingofutilitieswillbetheresponsibilityo

ftheConcessionaire; 

 
(d) Procure and maintain in full force and effect, as necessary, appropriate proprietary rights, 

licenses,Agreements and permissions for materials, methods, processes and systems used in or 

incorporated intotheProject; 

 
(e) Provide all assistance to the Independent Expert/Authority as they may reasonably require 

fortheperformanceoftheirdutiesandservicesunderthisAgreement; 

 
(f) Provide to the Authority/Independent Expert the reports on a regular basis during the 

ImplementationPeriodandOperations Periodinaccordance withtheprovisionsofthisAgreement; 

 
(g) Adhere to the provisions of all laws of the land including municipal laws and bylaws and rules 

inconnection with display of advertisements. The Concessionaire shall also pay/ ensure payment 

ofadvertisementtax,servicetax,othertaxes&levies ifany,inrespectoftheadvertisementsdisplayed. 

 
(h) Make efforts to maintain harmony and good industrial relations among the personnel employed 

inconnectionwiththeperformanceoftheConcessionaire's obligations underthis Agreement; 

 
(i) Develop, implement and administer a surveillance and safety program for the Project and the 

Usersthereofincludingcorrectionofsafety violationsanddeficiencies,andtakingofallotheractionsnecessary 

to provide asafe environmentin accordance withApplicable Laws and Good IndustryPractice; 

 
(j) NotplaceorcreatenorpermitanyworkerorotherpersonclaimingthroughorundertheConcessionaire to create 

or place any Encumbrance over all or any part of the Project Assets, or on 

anyrightsoftheConcessionairetherein, save andexceptasexpresslysetforthinthisAgreement; 

 
(k) Notwithstanding any provision in this Agreement be solely responsible for safety, stability, 

soundnessanddurabilityoftheProjectincludingallstructuresformingpartthereofandtheircompliancewiththe

SpecificationsandStandardsasperAgreementduringConstructionaswellasOperationandMaintenancePerio

dandbeliableforanyclaimsarisingtherefrom. 
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(l) Ensure that the Site remains free fromallencroachments and take allsteps necessary to 

removeencroachments,ifany; 

 
(m) Operate and maintain the Facility at all times during the Operation Period in conformity with 

thisAgreement including but not limited to the Specifications and Standards, the Maintenance 

ProgrammeandGoodIndustryPractice; 

 
(n) Ensurethat SiteandFacilitiescreatedarenotdefacedbyanykindofwritings/posters; 

 
(o) Follow all labourlaws and regulations and pay the wages,depositPF& ESI contributions and otherdues 

to its workers in time. The Concessionaire shall indemnify the Authority from any claims in this 

regardandsubmitcertificateswithdetailsofPFandESIdepositedforeachofitsemployees(andemployeesof its 

contractors for which Authority is likely to be Principal Employer under this Contract) everyquarter. 

 
(p) Intimate the Authority and the Independent Expert about any misconduct or misdeeds or any act 

orincident involving the Concessionaire or any of its personnel or any of its sub-licensee(s), 

lessee(s),Contractor(s)/ sub-contractor(s), agent(s), representative(s) in any criminal or civil case and 

shall notholdtheAuthorityliableforanyofthesame orconsequencesthereofinanymannerwhatsoever. 

 
(q) EnsurethattheProjectAssetsarehanded overtoAuthorityin soundcondition on theTransferDate; 

 
(r) Minimize disruption in the event of accidents or other incidents affecting the safety and use of 

theProject by providing a rapid and effective response and maintaining liaison with emergency services 

oftheState; 

 
(s) Preventwiththeassistanceofconcernedlawenforcementagencies,anyunauthorizeduseoftheProject; 

 
(t) Prevent, with the assistance of the concerned law enforcement agencies, any encroachments on, 

orunauthorizedentrytotheSitebyanyThirdParty; 

 
(u) Protecttheenvironmentandprovisionofequipmentandmaterialsthereof; 

 
(v) Ensure operation and maintenance of all communication, control and administrative systems necessary 

for theefficientoperationoftheProject; 

 
(w) Maintain a public relations unit to interface with and attend to suggestions from the Users, 

governmentagencies, media, and other agencies. The Concessionaire may develop and maintain a 

project websitewith provisions to integrate with the Authority website, to display information aboutthe 

facilitiesavailableto the users,forreceivingandpublishinguserfeedback,and 

mechanismforgrievanceredressal.TheAuthoritymaypublishguidelinesfromtimetotimerelatedtothewebsit

e. 

 
(x) permitting safe, smooth, and uninterrupted use by the Users of the Project to avail the 

Services,includingpreventionoflossordamagethereto,duringnormaloperatingconditions; 

 
(aa) carryingoutperiodicpreventivemaintenanceoftheProject; 

 
(bb) takingallmeasuresrelating to 

fireprecautionsinaccordancewithApplicableLaws,ApplicablePermitsandGoodIndustryPractice; 

 
17.1.2 The Concessionaire shall remove promptly from the Project all surplus construction machinery 

andmaterials, water materials (including hazardous materials and waste water), rubbish and other 
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debris(including,withoutlimitation,accidentdebris)andkeeptheProjectinaclean,tidy 

andorderlyconditionatalltimesduringtheconcessionperiod,andinconformitywithApplicableLaws,Applica

blePermitsandGoodIndustryPractice. 

 
For the avoidance of doubt, it is agreed that the debris and material excavated shall be carried to 

anddepositedatthelocationidentifiedbythe Authorityand/orIndependentExpert. 

 
17.1.3 If the Concessionaire fails to comply with any directions issued by the Authority or any 

GovernmentInstrumentality acting under any Applicable Laws, as the case may be, and is liable to pay 

a penaltyunder the provisions of Applicable Laws, such penalty shall be borne solely by the 

Concessionaire, andshall not be claimed from the Authority. For the avoidance of doubt, payment of 

any penalty under theprovisions of Applicable Laws shall be in addition to, and independent of the 

Damages payable underthis Agreement. 

 
17.2 MaintenanceandServiceRequirements 

 
The Concessionaire shall procure that at all times during the Operation Period, the Project conforms 

tothe maintenance requirements and service requirements set forth in Schedule-J (the 

“MaintenanceManual,ServiceMaintenanceRequirements”). 

 
17.3 Maintenance Manual 

 
17.3.1 No later than 180 (one hundred and eighty) days prior to the Scheduled Completion Date, the 

Concessionaire shall, in consultation with Independent Expert, evolve a repair and maintenance manual 

(the “Maintenance Manual”) for the regular and preventive maintenance of the Project in conformity 

with the Specifications and Standards, Maintenance Requirements, Safety Requirements and Good 

Industry Practice, and shall provide 5 (five) copies thereof to the Authority and 2 (two) copies to the 

Independent Expert. The Maintenance Manual shall be revised and updated once every 3 (three) years 

and the provisions of this Clause 17.3 shall apply, mutatis mutandis, to such revision. 

 

17.3.2 Without prejudice to the provision of Clause 17.3.1, the Maintenance Manual shall, in particular, 

include provisions for maintenance of Project Assets and shall provide for life cycle maintenance, 

routine maintenance and reactive maintenance which may be reasonably necessary for maintenance and 

repair of the Project Assets, including replacement thereof, such that their overall condition conforms 

to Good Industry Practice. 

 

17.4 Maintenance Programme 

 
17.4.1 On or before Final COD and no later than 45 (forty five) days prior to the beginning of each 

Accounting Year during the Operation Period, as the case may be, the Concessionaire shall provide to 

the Authority and the Independent Expert, its proposed annual programme of preventive, urgent and 

other scheduled maintenance (the “Maintenance Programme”) to comply with the Maintenance 

Requirements, Maintenance Manual and Safety Requirements, Such Maintenance Programme shall 

include; 

(a) preventive maintenance schedule; 

(b) arrangements and procedures for carrying out urgent repairs; 

(c) criteria to be adopted for deciding maintenance needs; 

(d) intervals and procedures for carrying out inspection of all elements of the Project; 

(e) intervals at which the Concessionaire shall carry out periodic maintenance; 

(f) arrangements and procedures for carrying out safety related measures, and 

(g) intervals for major maintenance works and the scope thereof. 

(h) Routine maintenance schedule; 

(i) Frequency of carrying out intermediate and periodic overhaul of the equipment 
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17.4.2 Within 15 (fifteen) days of receipt of the Maintenance Programme, the Authority/ Independent Expert 

(as the case may be) shall review the same and convey its comments to the Concessionaire with 

particular reference to its conformity with the Maintenance Requirements, Maintenance Manual and 

Safety Requirements. 

 

17.4.3 The Concessionaire may modify the Maintenance Programme as may be reasonable in the 

circumstances, and the procedure specified in Clauses 17.4.1 and 17.4.2 shall apply mutatis mutandis to 

such modifications. 

 
17.5 Damages for breach of maintenance obligations 

 
17.5.1 In the event that the Concessionaire fails to repair or rectify any defect or deficiency set forth in the 

Maintenance Requirements within the period specified therein, it shall be deemed to be in breach of 

this Agreement and the Authority shall be entitled to recover Damages, to be calculated and paid for 

each day of delay until the breach is cured at 0.1% (zero point one per cent) of the cost of such repair or 

rectification as estimated by the Independent Expert. 

 

Recovery of such Damages shall be without prejudice to the rights of the Authority under this 

Agreement, including the right of Termination thereof. 

 

17.5.2 The Damages set forth in Clause 17.5.1 may be assessed and specified forthwith by the Independent 

Expert; provided that Authority may, in its discretion, demand a smaller sum as Damages, if in its 

opinion, the breach has been cured promptly and the Concessionaire is otherwise in compliance with its 

obligations hereunder. The Concessionaire shall pay such Damages forthwith and in the event that it 

contests such Damages, the Dispute Resolution Procedure shall apply. 

 

17.6 Overriding powers of the Authority 

 

17.6.1 If in the reasonable opinion of the Authority, the Concessionaire is in material breach of its obligations 

under this Agreement and, in particular, the Maintenance Requirements, and such breach is causing or 

likely to cause material deterioration of Project Assets, the Authority may, without prejudice to any of 

its rights under this Agreement including Termination thereof, by notice require the Concessionaire to 

take reasonable measures immediately for rectifying such breach. 

 

17.6.2 In the event of the Concessionaire, upon notice under Clause 17.6.1, fails to rectify the breach within a 

reasonable period, the Authority may exercise overriding powers under this Clause 17.6.2 and take over 

the performance of any or all the obligations of the Concessionaire to the extent deemed necessary by it 

for rectifying the breach; provided that the exercise of such overriding powers by the Authority shall be 

of no greater scope and of no longer duration than is reasonably required hereunder; provided further 

that any costs and expenses incurred by the Authority in discharge of its obligations hereunder shall be 

deemed to be O&M Expenses, and the Authority shall be entitled to recover the costs and Damages 

directly from the Escrow Account as if such costs and Damages were O&M Expenses, and for that 

purpose, the Concessionaire hereby agrees to give irrevocable instructions to the Escrow bank to make 

payment from the Escrow Account in accordance with the instruction of the Authority under this 

Clause 17.6.2 and debit the same to O&M Expenses under para 4.1.1 (h) and 4.2 (d) of the Escrow 

Agreement. 

 

17.7 Restoration of loss or damage to the Project 

 

Save and except as otherwise expressly provided in this Agreement, in the event that the Project or any 

part thereof suffers any loss or damage during the Concession Period from any cause whatsoever, the 

Concessionaire shall, at its cost and expense, rectify and remedy such loss or damage forthwith so that 

the Project conforms to the provisions of this Agreement. 
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17.8 Advertising on the Site 

 

The Concessionaire is eligible to construct hoarding boards for advertisement on the Site and generate 

revenue, provided such advertising thereon, does not violate instructions issued by Authority. All 

advertising on the Site shall conform to Good Industry Practice. For avoidance of doubt, it is agreed 

that the rights of Concessionaire here under shall be subject to Applicable Laws, as in force and effect 

from time to time and no compensation shall be claimed on account thereof. 

 

 

17.9 Billing Software 

 

17.9.1 All billing at the   Facility shall be done through computer software.  The Concessionaire shall obtain 

prior approval from the Authority before obtaining the software license. The selected software shall  be 

capable of generating e-invoice and shall be capable of being integrated to the CWC accounting 

software. The integration of transactions between both the selected software and the CWC accounting 

software shall happen through API mode automatically without any manual intervention on real 

time/daily basis. The process of integrating the selected software with CWC’s accounting software 

shall be undertaken by the Concessionaire at its own cost. Such integration shall be achieved by the 

Concessionaire prior to the Appointed Date. 

 

17.9.2 The process of purchasing the software license and integrating the selected software with CWC’s 

accounting software shall be undertaken by the Concessionaire at its own cost. 

 

17.9.3 Upon installation and integration of the selected software, all billing and realisation transactions with 

respect to revenue generated from the Project shall be done through the software. Further, the daily 

transaction reports shall also be shared on daily basis through email to CWC.  Concessionaire shall 

provide complete access rights to designated CWC personnel to   obtain information from the billing 

software installed by the Concessionaire.
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ARTICLE 18-SAFETY REQUIREMENTS 
 

18.1 Safety Requirements 

 
18.1.1 The Concessionaireshall comply with provisions of this Agreement, Applicable Laws and 

Applicablepermits and conform to Good Industry Practice for securing the safety of the Users and other 

personspresent at the Facility. In particular, the Concessionaire shall develop, implement and 

administer asurveillance and safety programme for providing a safe environment on or about the 

Facility, and shallcomplywiththesafetyrequirementssetforthinSchedule-K(the“SafetyRequirements”). 

 
18.1.2 The Authority, if need be, shall appoint an experienced and qualified firm or organization (the 

“SafetyConsultant”) for carrying out safety audit of the Project in accordance with the Safety 

Requirements,andshalltakeallotheractionsnecessaryforsecuringcompliancewiththeSafetyRequirements. 

 

18.1.3 Nolaterthan180(onehundredandeighty)dayspriortotheScheduledCompletionDate,theConcessionaire 

shall, in consultation with Independent Expert, evolve a repair and maintenance manual(the 

“Maintenance Manual”) forthe regular and preventive maintenance of the Projectand railconnectivity 

in conformity with the Specifications and Standards, Maintenance Requirements, SafetyRequirements 

and GoodIndustry Practice, and shall provide 5 (five)copies thereof to the Authorityand 2 (two) copies 

to the Independent Expert. The Maintenance Manual shall be revised and updatedonce every 3 (three) 

years. 

 
18.1.4 Without prejudice to the provision of Clause 17.3.1, the Maintenance Manual shall, in 

particular,include provisions for maintenance of Project Assets and shall provide for life cycle 

maintenance,routine maintenance and reactive maintenance which may be reasonably necessary for 

maintenance 

andrepairoftheProjectAssets,includingreplacementthereof,suchthattheiroverallconditionconformstoGoo

dIndustryPractice. 

 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

  

 



Concession Agreement for Development of the Warehouse Facility through PPP under DBFOT model 

at <Name of the Location/ Facility> 

 

56  

ARTICLE19-MONITORINGOFOPERATIONANDMAINTENANCE 

 
 

19.1 Quarterly statusreports 

 
During Operation Period, the Concessionaire shall, no later than 7 (seven) days after the close of 

eachquarter, furnish to the Authority and the Independent Expert a quarterly report stating in 

reasonabledetailtheconditionoftheProjectincludingitscomplianceorotherwisewiththeMaintenanceRequir

ements, Maintenance Manual, Maintenance Programme and Safety Requirements, andshallpromptly 

give such other relevant information as may be required by the Independent Expert or theAuthority. In 

particular, such report shall separately identify and state in reasonable detail the 

defectsanddeficienciesthatrequirerectification. 

 
19.2 Inspection 

 
The Independent Expert shall inspect the Project at least once a month. It shall make a report of 

suchinspection (the “O&M Inspection Report”) stating in reasonable detail the defects or 

deficiencies, 

ifany,withparticularreferencetotheMaintenanceRequirements,MaintenanceManual,theMaintenance 

Programme and Safety Requirements, and send a copy thereof to the Authority and theConcessionaire 

within 7 (seven) days of such inspection. It is expressly agreed between the Parties thatany inspection 

carried out by Independent Expert or the submissionof the O&M InspectionReportshall not relieve or 

absolve the Concessionaire of its obligations and liabilities hereunder in any mannerwhatsoever. 

 
19.3 Tests 

 
For determining that the Project conforms to the Maintenance Requirements, the Independent 

Expertshall require theConcessionaireto carry out,orcausetobecarried out,testsspecifiedby 

itinaccordance with Good Industry Practice. The Concessionaire shall, with due diligence, carry out 

orcause to be carried out all such tests in accordance with the instructions of the Independent Expert 

andfurnishtheresultsofsuchtestsforthwithtotheIndependentexpert.Onehalfofthecostsincurredon such 

tests, and to the extent certified by the Independent Expert as reasonable, shall be reimbursed 

bytheAuthoritytotheConcessionaire. 

 
19.4 Remedialmeasures 

 
19.4.1 The Concessionaire shall repair or rectify the defects or deficiencies, if any, set forth in the 

O&MInspection Report or in the test results referred to in Clause 19.3 and Schedule H and furnish a 

report inrespect thereof to the Independent Expert and the Authority within 15 (fifteen) days of 

receiving theO&M Inspection Report or the test results, as the case may be; provided that where the 

remedying ofsuch defects ordeficiencies is likely to take more than 15 (fifteen) days, the 

Concessionaire shallsubmitprogress reportsof the repairworksonce every weekuntil suchworksare 

completed inconformitywiththisAgreement. 

 
19.4.2 The Independent Expert shall require the Concessionaire to carry out or cause to be carried out tests, 

atits own cost, to determine that such remedial measures have brought the Projectinto compliance 

withthe Maintenance Requirements and the procedure setforth inthis Clause 19.4 shallbe 

repeateduntilthe Project conforms to the Maintenance Requirements. In the event that remedial 

measures are notcompleted by the Concessionaire in conformity with the provisions of this Agreement, 

the Authorityshallbeentitledto recoverDamagesfromtheConcessionaire.underand 

inaccordancewiththeprovisionsofClause17.5 

 
19.5 Reportsofunusualoccurrence 
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19.5.1 The Concessionaire shall, prior to the close of eachweek or on the day of the occurrence of 

anaccident/untoward incident, send to the Authority and the Independent Expert, by facsimile or e-mail, 

areport stating accidents and/ orunusual occurrences on the Project relating to the safety and security of 

theUsers and the Project. A monthly summary of such reports shall also be sent with-in 3 (three) days 

ofclosing of each month, as the case may be. For the purposes of this Article 19, accidents and 

unusualoccurrences ontheSiteshallinclude: 

 
a. deathorinjurytoanyperson; 

 
b. damagedordislodgedfixedequipment; 

 
c. anydamageorobstructionontheProject,whichresultsinslowdownoftheservicesbeingprovidedbythe

Concessionaire; 

 

d. anydamageorobstructiontotheUsers orthepropertyoftheUsers; 

 

e. disablementofanyequipmentduringoperation; 

 
f. communicationfailureaffectingtheoperationoftheProject; 

 
g. smoke,fire,theft,trespass,orother breachofsecurityoftheProject; 

 
h. floodingoftheProject;and 

 
i. suchother relevantinformation asmay berequired bytheAuthorityortheIndependentExpert. 

 
Provided,however,thatintheevent no reportis sentpriortothecloseofany day as requiredhereunder, it shall 

be presumed that no accident or unusual occurrence, as specified in this 

Clause19.5.1,hasoccurredonthatday. 

 

19.5.2 Inthe eventofanEmergency,theConcessionaireshallfurnishareport,assoonas reasonablypracticable but no 

later than 12 (twelve) hours after the occurrence of such Emergency, setting out 

thedetailsofthesameandthemeasurestakentomitigatetheimpactthereof. The Concessionaire shall also 

furnish the details of the steps taken to ensure that such accident and/or unusual occurrence does not 

take place again in the future. 
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ARTICLE 20-SECURITY 
 

20.1 Security 

 
20.1.1 Withoutprejudice to the obligations of the Concessionaire to obtaininsurance forthe 

Projectinaccordance with the provisions of this Agreement, the Concessionaire acknowledges and 

agrees thatunlessotherwisespecifiedinthisAgreement,itshall,atitsowncostandexpense,procureorcausetobe 

procured security of the Project for the prevention of terrorism, hijacking, sabotage, major 

accidentand/orsimilaracts oroccurrences insuchmannerandtosuchextentasitmayreasonablydetermine. 

 
20.1.2 The Concessionaire shall, without in any way affecting the functioning of any existing CWC facility or 

public infrastructure facility, provide and maintain perimeter fencing or other suitable protection around 

theProject and shall be responsible for the security arrangements for the Project in order to 

maintainorderlyconductofitsbusinessandthesecuritythereof. 
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ARTICLE21-INDEPENDENTEXPERT 

 
21.1 Appointment of Independent Expert 

 
The Authority shall appoint a consulting firm in accordance with the selection criteria set forth 

inSchedule-L, to be the independent consultant under this Agreement (the “Independent Expert”). 

Theappointment shall be made at the Authority’s sole discretion. On expiry or termination of 

theaforesaid period, the Authority may in its discretion renew the appointment, or appoint another firm. 

 
21.2 Dutiesandfunctions 

 
21.2.1 TheIndependent Expert shalldischarge itsdutiesand functionssubstantially inaccordance withtheterms 

ofreferencesetforthinSchedule-M. 

 
21.2.2 A truecopy of allcommunicationssentby theAuthority to theIndependentExpertandby 

theIndependentExperttotheAuthorityshallbesentforthwithbytheIndependentExperttotheConcessionaire. 

 
21.2.3 A true copy of all communications sent by the Independent Expert to the Concessionaire and by 

theConcessionaire to the Independent Expert shall be sent forthwith by the Independent Expert to 

theAuthority. 

 
21.2.4 The Independent Expert shall periodically submit data on the progress / status of Construction 

Works,financial progress and other requisite details at such intervals, as mentioned in the TOR, which 

shallenabletheAuthorityforupdatingtheprojectspecificwebsite. 

 
21.2.5 The Independent Expertshallperiodically submitdataonoperationand maintenance status and 

otherrequisitedetailsatsuchintervals,asmentionedintheTOR. 

 
21.3 Remuneration 

 
The remuneration, cost and expenses of the Independent Expert shall be paid by the Authority 

andsubject to the limits set forth in Schedule-L, one-half of such remuneration, cost and expenses shall 

bereimbursed by the Concessionaire to the Authority within 15 (fifteen) days of receiving a statement 

ofexpenditurefromtheAuthority. 

 
21.4 Terminationofappointment 

 
21.4.1 The Authority may, in its discretion, terminate the appointment of the Independent Expert at any 

time,butonlyafterappointmentofanotherIndependentExpertinaccordancewithClause21.1 and may 

reappoint the same or another Independent Expert at a later date during the Construction Period at the 

sole discretion of the Authority.  

 
21.4.2 If the Concessionaire has reason to believe that the Independent Expert is not discharging its duties 

andfunctions in a fair, efficient and diligent manner, it may make a written representation to the 

AuthorityandseekterminationoftheappointmentoftheIndependentExpert.Uponreceiptofsuchrepresentatio

n, the Authority shall hold a tripartite meeting with the Concessionaire and IndependentExpert for an 

amicable resolution of the Dispute, and if any difference or disagreement between theAuthority and the 

Concessionaire remains unresolved, the Dispute shall be settled in accordance 

withDisputeResolutionProcedure.IntheeventthattheappointmentoftheIndependentExpertis terminated 

hereunder, the Authority shall appoint forthwith another Independent Expert in accordancewithClause 

21.1. 

 
21.5 Authorisedsignatories 
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The Authority shall require the Independent Expert to designate and notify to the Authority and 

theConcessionaire up to 2 (two) persons employed in its firm to sign for and on behalf of the 

IndependentExpert, and any communication or document required to be signed by the Independent 

expert shall bevalid and effective only if signed by any of the designated persons; provided that the 

IndependentExpertmay,bynoticeinwriting, substituteanyofthedesignatedpersonsbyanyofitsemployees. 

 
21.6 Disputeresolution 

 
If either Party disputes any advice, instruction, decision, direction or award of the Independent 

Expert,or, as the case may be, the assertion or failure to assert jurisdiction, the Dispute shall be resolved 

inaccordancewiththeDisputeResolutionProcedureas setoutunderClause37.1. 

 
21.7 Interimarrangement 

 
In the event that the Authority does not appoint an Independent Expert, or the Independent Expert 

soappointed has relinquished its functions or defaulted in discharge thereof, the Authority may, in 

theinterim, designate and authorize any person to discharge the functions of the Independent Expert 

inaccordance with the provisions of this Agreement, save and except that such person shall not 

exerciseany functions relating to review, comment, approval orinspectionas specified inthis Agreement 

forand in respect of the Independent Expert, and such functions shall be discharged as and when 

anIndependentExpertisappointedinaccordancewiththe provisionsofthis Agreement.Provided,however, 

that nothing contained in this Clause21.7 shall in any manner restrict the rights of 

theAuthoritytoenforcecomplianceoftheprovisionsofthisAgreement. 
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PartIVFinanc

ialCovenants 
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ARTICLE 22 - FINANCIAL CLOSE 
 

22.1 FinancialClose 

 
22.1.1 The Concessionaire hereby agrees and undertakes that it shall achieve Financial Close within 180 

(onehundred and eighty) days from the date of this Agreement and in the event of delay, it shall be 

entitledto a further period not exceeding [120 (one hundred and twenty)] days, subject to payment of 

Damagesto the Authority in a sum calculated at the rate of 0.1% (zero point one per cent) of the 

PerformanceSecurity for each day of delay, or for a further period not exceeding 200 (two hundred) 

days, subject topayment of Damages specified in Clause 4.3; provided that the Damages specified 

herein shall bepayable every week in advance and the period beyond the said 180 (one hundred and 

eighty) days shallbe granted only to the extent of Damages so paid; provided further that no Damages 

shall be payable ifsuch delay in Financial Close has occurred solely as a result of any default or delay 

by the Authority inprocuring satisfaction of the Conditions Precedent specified in Clause 4.1.2 or due 

to Force Majeure.For the avoidance of doubt, the Damages payable hereunder by the Concessionaire 

shall be in additiontothe Damages,ifany,dueandpayableundertheprovisions ofClause4.3. 

 
22.1.2 The Concessionaire shall, upon occurrence of Financial Close, notify the Authority forthwith, and 

shallhave provided to the Authority, at least 2 (two) days priorto Financial Close, 3 (three) true copies 

ofthe Financial Package and the Financial Model, duly attested by a Director of the Concessionaire, 

alongwith3(three)softcopiesoftheFinancialModelinMSExcelversionorany substitutethereof,which is 

acceptabletotheSeniorLenders. 

 
22.2 TerminationduetofailuretoachieveFinancialClose 

 
22.2.1 Notwithstanding anything to the contrary contained in this Agreement, but subject to Clause 33.6.1, 

inthe event that Financial Close does not occur, for any reason whatsoever, within the period set forth 

inClause 22.1.1 or the extended period provided thereunder, all rights, privileges, claims and 

entitlementsof the Concessionaire under or arising out of this Agreement shall be deemed to have been 

waived by,and to have ceased with the concurrence of the Concessionaire, and the Concession 

Agreement shall bedeemed to have been terminated by mutual agreement of the Parties. For the 

avoidance of doubt, it isagreed that in the event the Parties hereto have, by mutual consent, determined 

the Appointed Date toprecedetheFinancialClose,theprovisionsofthisClause22.2.1shall notapply. 

 
22.2.2 Upon Termination under Clause 22.2.1, the Authority shall be entitled to encash the EMD/Bid Security 

andappropriate the proceeds thereof as Damages; provided, however, that if the Financial Close has 

notoccurred solely as a result of Authority being in default of any of its obligations under Clause 4.1, 

itshall, upon Termination, return the EMD/Bid Security forthwith.For the avoidance of doubt, it is 

expressly agreed that if the EMD/Bid Security shall havebeensubstitutedby Performance Security,the 

Authority shall be entitledto encashtherefromanamountequaltoBidSecurity. 
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ARTICLE 23 - CONCESSION FEE 
 

23.1 ConcessionFee 

 
23.1.1 In consideration of the grant of Concession, the Concession Fee is defined as, the higher of: (i) 5% 

(Five percent) of Total Turnover generated by the Concessionaire as Revenue Share generated through 

the operation  of the Project Facility, or (ii) quoted Minimum Guaranteed Revenue Share 

(“MGRS”)amount of Rs. _________________(Rupee _________________) per annum.  

 

23.1.2 The Minimum Guaranteed Revenue Sharequoted by the Concessionaire as per clause 23.1.1 shall be 

increased by 15% (Fifteen percent) after every 3 (Three) years, till the completion of the Concession 

Period. 

 

23.1.3 The revenue generated by the Project shall accrue to the Authority/ CWC in the CWC Escrow Bank 

Account. From thetotal Turnover received in the CWC Escrow Account, CWC shall pay 95% of the 

Total Turnover receipts to the Concessionaire as O&M Fee on the monthly basis. The balance amount, 

subject to a Minimum Guarantee Revenue Share, shall be retained by CWC. In case the actual Revenue 

Share @5% on total Total Turnover generated by the SPC in the specific Year is lower than the 

Minimum Guaranteed Revenue Share, the differential amount shall be retained by CWC, along with the 

Revenue Share of the following quarter. 

 

23.1.4 The Concessionaire shall ensure that all the payments/ charges, including the GST, for the Services 

rendered to the Users by the Concessionaire in a month (or pro-rata thereof), are collected from the 

Users and deposited directly into Authority’s Escrow Bank Account. The GST compliant tax invoices 

must be raised to the Users in the name of the Authority, including but not limited to, the compliance 

with Rule 46 of CGST Rules, e-invoicing and dynamic QR code on B2C invoices. The IRN for the e-

invoice must be generatedimmediately at the time of issuance of invoice to the Users. 

 

23.1.5 Out of the collections referred to in Clause 23.1.4 above, the Authority shall be entitled to retain its 

consideration on monthly pro-rata basis at the end of each fortnight, i.e., the amounts payable to the 

Authority under this Clause 23.1, excluding GST. 

 

23.1.6 Balance collection available, after retention under 23.1.5 above, shall be remitted to the Concessionaire 

along with applicable GST, within 07 (seven) working days of submission of bill/invoice with complete 

details by the Concessionaire, subject to submission of tax invoice as per Rules under GST Law duly 

certified by the Authority’s Representative. Any of the Concessionaire’s invoices not complying with 

the provisions hereof shall be returned by the Authority to the Concessionaire whereupon, the 

Concessionaire shall submit a rectified invoice. The Authority shall, accordingly, make payment of 

such rectified invoice in accordance with this Clause 23.1.6. 

 

The Concessionaire must raise a GST compliant tax invoice to the Authority to claim itsshare. The e-

invoice will be raised by the Concessionaire to the Authority, if its turnoverexceeds the prescribed limit 

prescribed by the Government in this regard. An invoice,without IRN, shall not be accepted by the 

Authority in such a scenario. Where the e-invoicingprovisions are not applicable to the Concessionaire, 

it shall provide an undertakingconfirming the same. Furthermore, the Concessionaire is required to 

provide all the relevantdetails required under the GST provisions, such as description, HSN code, tax 

type andtax percentage. The Concessionaire must use the GSTIN of applicable unit of the Authority. 

 

23.1.7 In case the Concessionaire fails to ensure collection of the fortnightly payment(s)/ charge(s) including 

the GST, for the Services rendered to the Users by the Concessionaire in a month (or pro-rata thereof), 

and/or the monthly collection is less than the amount payable to CWC under Clause 23.1.1, the 

Authority shall raise a bill/ invoice for the differential amount along with GST [i.e.,total collection from 

User(s) in a month, less/ minus (-) CWC’s entitlement under Clause 23.1.1].The Concessionaire shall 
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make the payment of the said invoice within 07 (seven) working days from the receipt of such 

bill/invoice. Failure to adhere to the payment schedule by the Concessionaire will be termed as 

Concessionaire Default in terms of this Agreement. 

 

23.1.8 In the event the Concessionaire fails to make payment of the amount due to the Authority, without 

prejudice to its other rights, the Authority shall be entitled to invoke and encash the Performance 

Guarantee. The encashment of the Performance Guarantee shall be without prejudice to the Authority’s 

right to treat the non-payment of the amount by the Concessionaire on the due date, as a breach and 

terminate the Agreement and also to claim simple interest @12% (twelve percent) per annum for the 

delayed period, without prejudice to other rights andremedies as may be available to the Authority. 

 
23.2 CWC’s right to set-off 

 

23.2.1 The Authority shall be entitled to deduct or set-off amounts due/any other dues from any amounts due 

or any other dues or becoming due to the Concessionaire under this Agreement, including, all claims, 

levies, costs, damages or expenses, etc. for which the Concessionaire is liable the Authority under this 

Agreement. 

 

23.2.2 The Authority will not be responsible for any non-compliance/ liability arising out of non-deduction/ 

non-deposit of TDS by the Users/ Concessionaire with respect to payment(s)/ charge(s) 

collected/received against the Services rendered to the Users by the Concessionaire, and the same 

getting deposited directly into the Authority’s Bank Account. 

 

23.2.3 The Authority shall deduct GST at source at applicable rates in case transactions under this Agreement 

are liable to GST deduction at source. Under GST regime, the Concessionaire is required to correctly 

and timely disclose the details of output supplies to the Authority, as per GST rules in its GST returns. 

Non-compliance would result in mis-match of claims and denial of input tax credit to the 

Authority.Notwithstanding anything contained in this Agreement, in case of such default by the 

Concessionaire, the amount of Input tax credit denied in GST along with interest and penalty shall be 

recovered from the amounts payable to the Concessionaire or the available Performance Guarantees. 

 

23.2.4 GST paid by the Users to the Authority’s bank account shall be deposited by the Authority directly with 

the concerned Government Department in accordance with the relevant provisions, after availing input 

tax credit of the GST paid to the Concessionaire, in accordance with provision of GST. Thus, the GST 

recovered by the Authority from the Users shall not form part of the Total Turnover. 

 

23.2.5 The Concessionaire agrees to make good the loss of GST including Input Tax Credit, if any, due to type 

of storage at the facility and in all cases, the MGRS of CWC shall remain intact and in no way be 

compromised. 

 

23.2.6 The Concessionaire shall be liable to indemnify the Authority for any tax demand and interest and/or 

penalty thereon arising due to negligence/fault of the Concessionaire. 

 

23.2.7 Payments made by the Authority to the Concessionaire would be subject to tax deduction at source as 

per the relevant provisions of the Income Tax Act, 1961 and the rules made thereunder. 

 

23.2.8 Reconciliation to be conducted on quarterly basis. It shall be the responsibility of the Concessionaire to 

coordinate with CWC officials and fix the date and time of meeting. For each such meeting, Minutes 

shall be recorded and signed by both the sides. 

 

23.2.9 The payment of TDS deducted by customers from the bills raised by CWC shall be made only after 

submission of Form-16A after due verification by CWC in Form 26AS. Payment against TDS shall be 

made on Quarterly basis only and after submission of written claim by Concessionaire supported by 
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billing and TDS details along with Form-16A issued by the Tax Deductor. Concessionaire hereby 

indemnifies the Authority from any claims or loss arising  out of any discrepancies in filling or payment 

of the TDS by any third party. 
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ARTICLE24-USERFEE 

 
24.1 Collection of Fee by the Concessionaire 

 
24.1.1 On and from Provisional COD, and till the Transfer Date, the Concessionaire or its authorised 

representatives or thesub-licensees (under valid and subsisting sub-license agreement’s) shall have the 

sole andexclusive right to demand and collect, on behalf of the Authority,Fee from the Users as deemed 

appropriate as permarket conditions and fair market practices. The Concessionaire shall publish 

theapplicable fees forvarious Services offered at Project on the website of Project and specifythe 

applicable feesin respectofalloranycategoryofUsers. The Concessionaire shall also maintain an archive, 

accessible by the Authority at any time, of the applicable Fees published by it from time to time. 

 
24.2 RevisionofFee 

 
24.2.1 Subject to the terms and conditions of this Agreement, theConcessionaire may modify/ revise the Fees at 

any time during the Operation Period.  

 
24.3 Monthly FeeStatement 

 

During the Operation Period, the Concessionaire shallfurnish to the Authority,within15 (fifteen)days 

of completion of each month, a statement of Fee in respect of the Services, facilities andamenities 

rendered by the Concessionaire or its authorised representatives or the sub-licensees(under valid and 

subsisting sub-license agreement’s) at the Project.The Monthly Fee Statement shall contain a detailed 

break-up of revenues earned by the Concessionaire, including but not limited to, built-up area licensed 

to third parties, license fee/ rentals applied for the licensed areas, names of third parties to which 

space has been licensed and revenue from other sources.The Concessionaire shall also furnish to 

theAuthority such other information as the Authority may reasonably require, at specified intervals, 

indischargeofitsstatutoryfunctions. 
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ARTICLE25-ESCROWACCOUNT 
 

25.1 Escrow Account 

 
25.1.1 The Concessionaire shall, prior to the Appointed Date, open and establish an Escrow Account with 

aBank(the“EscrowBank”)inaccordance withthis Agreement,readwiththeEscrowAgreement. 

 
25.1.2 The nature and scopeof the Escrow Accountisfully describedinthe agreement(the “EscrowAgreement”) 

to be entered into amongst the Concessionaire, the Authority, the Escrow Bank and theSenior Lenders 

through the Lenders’ Representative,which shall be substantially in the form set forthinSchedule-N. 

 
25.2 DepositsintoEscrowAccount 

 
The Concessionaire shalldepositorcause to be depositedthe following inflowsand receipts into 

theEscrowAccount: 

 
(a) allfunds constitutingtheFinancial Package 

(b) all amounts received from the Authority as per Clause 23.1.5 as the Concessionaire’s share of Total 

Turnover generated from the Project in lieu of Services provided to Users;and 

 
(c) allpaymentbytheAuthority,afterdeductionofanyoutstandingConcessionFee: 

 
25.3 WithdrawalsduringConcessionPeriod 

 
25.3.1 The Concessionaire shall, at the time of opening the Escrow Account, give irrevocable instructions, 

byway of an Escrow Agreement, to the Escrow Bank instructing, inter alia, that deposits in the 

EscrowAccount shall be appropriated in the following order every month, or at shorter intervals as 

necessary,and if not due in a month then appropriated proportionately in such month and retained in the 

EscrowAccountandpaidouttherefrominthemonthwhendue: 

 
(a) alltaxesdueandpayablebytheConcessionaireforandinrespectoftheProject; 

 
(b) all payments relating to constructions of the Projectpayable to the Authority in accordance with 

thetermsoftheConcessionAgreement,subjecttoandinaccordancewiththeconditions,ifany,setforthintheFin

ancingAgreements: 

 
(c) O&MExpenses,subjecttotheceiling,ifany,setforthintheFinancingAgreements; 

 
(d) O&MExpensesandothercostsandexpensesincurredby theAuthority 

inaccordancewiththeprovisionsofthisAgreement, andcertifiedbythe Authorityasdueandpayabletoit; 

 
(e) ConcessionFeedueandpayabletotheAuthority; 

 
(f) monthlyproportionateprovisionofDebtServicedueinan AccountingYear; 

 
(g) All payments and Damages certified by the Authority as due and payable to it by the 

Concessionaire,Concessionaire hereby agrees to give irrevocable instructions to the Escrow Bank to 

make paymentfrom the Escrow Account in accordance with the instructions of the Authority under 

Clause 17.9.2 anddebitthe sametoO&MExpenses. 

 

(h) monthly proportionate provision of debt service payments due in an Accounting Year in respect 

ofSubordinatedDebt; 

 
(i) AnyreserverequirementssetforthintheFinancingAgreements;and 
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(j) balance,ifany,in accordancewith theinstructionsoftheConcessionaire. 

 
25.3.2 The Concessionaire shall not in any manner modify the order of payment specified in Clause 

25.3.1,exceptwiththepriorwrittenapprovaloftheAuthority. Any such modification of the order of 

payment, without the prior written approval of the Authority, shall be deemed to be void and non-est. 

 
25.4 WithdrawalsuponTermination 

 
25.4.1 Notwithstanding anything to the contrary contained in this Agreement, all amounts standing to the 

creditoftheEscrowAccountshall,uponTermination,beappropriatedinthefollowingorder: 

 
(a) AlltaxesdueandpayablebytheConcessionaireforandinrespectoftheProject; 

 
(b) 90%(ninetypercent)ofDebtDueexcludingSubordinatedDebt; 

 
(c) OutstandingConcessionFeeandotherpayments due from the Concessionaire to the Authority. 

 
(d) All payments and Damages certified by the Authority as due and payable to it by the 

Concessionaire,;the Concessionaire hereby agrees to give irrevocable instructions to the Escrow Bank 

to make paymentfrom the Escrow Account in accordance with the instructions of the Authority under 

Clause 17.9.2 anddebitthesametoO&MExpenses. 

 
(e) Retention andpaymentsrelatingtotheliabilityfordefects and deficiencies setforthinArticle33; 

 
(f) OutstandingDebtServiceincludingthebalanceofDebtDue; 

 
(g) OutstandingSubordinatedDebt; 

 
(h) Incurred oraccrued O&MExpenses; 

 
(i) anyotherpaymentsrequiredtobemade underthisAgreement;and 

 
(j) balance,ifany,in accordancewiththeinstructionsoftheConcessionaire 

 
ProvidedthatnoappropriationsshallbemadeunderSub-

clause(j)ofthisClause25.4.1untilaVestingCertificatehasbeenissuedbythe Authorityundertheprovisions 

ofArticle32. 

 
25.4.2 The provisions of this Article 25 and the instructions contained in the Escrow Agreement shall remain 

infullforceandeffectuntilthe obligationssetforthinClause25.4.1havebeendischarged. 
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ARTICLE 26-INSURANCE 

 
26.1 Insurance during Concession Period 

 
The Concessionaire shall effect and maintain at its own cost, during the Construction Period and 

theOperation Period, such insurances for such maximum sums as may be required under the 

FinancingAgreements and Applicable Laws, and such insurances as may be necessary or prudent in 

accordancewith Good Industry Practice. The Concessionaire shall also effect and maintain such 

insurances as maybe necessary for mitigating the risks that may devolve on the Authority as a 

consequence of any act oromissionof the Concessionaire during the Construction Period. The 

Concessionaire shall ensurethatin each insurance policy, the Authority shall be a co-insured and that the 

insurer shall pay the proceedsof insuranceinto the Escrow Account.Forthe avoidanceof doubt,thelevelof 

insuranceto bemaintained by the Concessionaire after repayment of Senior Lenders’ dues in fullshallbe 

determinedon the same principles as applicable for determining the level of insurance prior to such 

repayment ofSeniorLenders’dues. 

 
26.2 NoticetotheAuthority 

 
No later than 45 (forty-five) days prior to commencement of the Construction Period or the 

OperationPeriod, as the case may be, the Concessionaire shall by notice furnish to the Authority, in 

reasonabledetail, information in respectof the insurances thatitproposes to effectand maintain in 

accordancewith this Article 26. Within 30 (thirty) days of receipt of such notice, the Authority may 

require theConcessionaire to effectand maintain such otherinsurances as may be necessary pursuant 

hereto, andin the event of any difference or disagreement relating to any such insurance, the Dispute 

ResolutionProcedureshallapply. 

 
26.3 Evidenceof Insurance Cover 

 
All insurances obtained by the Concessionaire in accordance with this Article 26shall be 

maintainedwithinsurersontermsconsistentwithGoodIndustryPractice.Within15(fifteen)daysofobtaininga

ny insurance cover, the Concessionaire shall furnish to the Authority, notarized true copies of 

thecertificate(s) of insurance, copies of insurance policies and premia payment receipts in respect of 

suchinsurance, and no such insurance shall be cancelled, modified, or allowed to expire or lapse until 

theexpiration of at least 45 (forty five) days after notice of such proposed cancellation, modification 

ornon-renewalhasbeendeliveredbytheConcessionairetotheAuthority. 

 
26.4 Remedyforfailuretoinsure 

 
If the Concessionaire shall fail to effect and keep in force all insurances for which it is 

responsiblepursuant hereto, the Authority shall have the option to either keep in force any such 

insurances, and paysuch premia and recover the costs thereof from the Concessionaire, or in the event 

of computation of aTermination Payment, treat an amount equal to the Insurance Coveras deemed to 

have been receivedbytheConcessionaire. 

 
26.5 Waiverofsubrogation 

 
All insurance policies in respectof the insurance obtained by the Concessionaire pursuant to thisArticle 

31 shall include a waiver of any and all rights of subrogation or recovery of the insurers thereunder 

against, inter alia, the Authority, and its assigns, successors, undertakings and their 

subsidiaries,affiliates, employees, insurers and underwriters, and of any right of the insurers to any set-

off orcounterclaimorany otherdeduction,whetherby attachmentorotherwise,inrespectofany liability of 

any such person insured under any such policy or in any way connected with any loss, liability 

orobligationcoveredbysuchpoliciesofinsurance. 
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26.6 Concessionaire’swaiver 

 
The Concessionaire hereby further releases, assigns and waives any and all rights of subrogation 

orrecovery against, inter alia, the Authority and its assigns, undertakings and their subsidiaries, 

affiliates,employee, successors, insurers and underwriters, which the Concessionaire may otherwise 

have oracquire in or from or in any way connected with any loss, liability or obligation covered by 

policies ofinsurance maintained or required to be maintained by the Concessionaire pursuant to this 

Agreement(other than third party liability insurance policies) or because of deductible clauses in or 

inadequacy oflimitsofanysuchpoliciesofinsurance. 

 
26.7 Applicationof insuranceproceeds 

 
The proceeds from all insurance claims, except life and injury, shall be credited to the Escrow Account, 

and the Concessionaireshall, notwithstanding anything to the contrary contained in 

Clause25.3,applysuchproceedsforanynecessaryrepair,reconstruction,reinstatement,replacement,improve

mentordeliveryoftheProject,andthebalanceremaining,ifany,shallbeappliedinaccordancewiththeprovision

s containedinthisbehalfintheFinancingAgreements. 

 
26.8 Insurance Cover 

 
Without prejudice to the provisions contained in Clause 26.1, the Concessionaire shall, during 

theOperation Period, procureandmaintainInsuranceCoverincludingbutnotlimited tothefollowing: 

 
(a) Loss, damage or destruction of the Project Assets, including assets handed over by the Authority to 

theConcessionaire,atreplacementvalue; 

 
(b) Comprehensive third party liability insurance including injury to or death of personnel of the 

AuthorityorotherscausedbytheProject; 

 
(c) TheConcessionaire’s generalliabilityarisingoutoftheConcession; 

 
(d) Liabilitytothirdpartiesforgoodsorpropertydamage; 

 
(e) Workmen’scompensation insurance;and 

 
(f) any other insurance that may be necessary to protect the Concessionaire and its employees,includingall 

Force Majeure Events that are insurable at commercially reasonable premiums and not 

otherwisecoveredinitems(a)to(e)above 

 
26.9 Compliancewithconditions of insurancepolicies 

 
The Concessionaire expressly acknowledges and undertakes to fully indemnify the Authority from 

andagainst all lossesand claims arising from the Concessionaire’s failure to comply 

withconditionsimposedbytheinsurancepoliciesaffectedinaccordancewiththisAgreement. 
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ARTICLE 27-ACCOUNTS ANDAUDIT 
 

27.1 AuditedAccounts 

 
27.1.1 The Concessionaire shall maintain books of accounts recording all its receipts (including all 

revenuesrecovered, Gross Revenue including Realizable Fee, and all incomes derived/collected by it 

from or onaccount of the Project and/or its use), income, expenditure, payments (including payments 

from theEscrow Account), assets and liabilities, in accordance with this Agreement, Good Industry 

Practice,Applicable Laws and Applicable Permits. The Concessionaire shall provide 2(two)copies of 

itsBalance Sheet, Cash Flow Statement, Profit and loss Account, along with a report thereon by 

itsStatutory Auditors, within 180 (one hundred and eighty) days of the close of the Accounting Year 

towhichthey pertainandsuchauditedaccounts,save andexceptwhereexpressly providedto thecontrary, 

shall form the basis of payments by either Party under this Agreement. The Authority shallhave the 

right to inspect the records of the Concessionaire during office hours on any working day and require 

copies ofrelevant extracts of books of Accounts, duly certified by the statutory auditors, to be provided 

to theAuthority forverification of basis of payments, and in the event of any discrepancy orerror 

beingfound, the same shall be rectified and such rectified account shall form the basis of payments by 

eitherPartyunderthisAgreement. 

 
27.1.2 The Concessionaire shall, within 30 (thirty) days of the close of each quarter of an Accounting 

Year,furnish to the Authority its unaudited financial results in respect of the preceding quarter, in the 

mannerand form prescribed by the Securities and Exchange Board of India for publication of quarterly 

resultsbythecompanieslistedonastockexchange. 

 
27.1.3 On or before the 31st (thirty-first) day of [May] each Year, the Concessionaire shall provide to 

theAuthority, for the preceding Accounting Year, a statement duly audited by its Statutory Auditors 

givingsummarized information on revenues derived from the Project,and such other information as 

theAuthoritymayreasonablyrequire. 

 
27.2 AppointmentofAuditors 

 
27.2.1 The Concessionaire shall appoint, and have during the subsistence of this Agreement as its 

StatutoryAuditors, a firm chosen by it from the mutually agreed list of 10 (ten) reputable firms of 

charteredaccountants(the“PanelofCharteredAccountants”),suchlisttobepreparedsubstantiallyinaccord

ance with the criteria set forth in Schedule-O. All fees and expenses of the Statutory 

AuditorsshallbebornebytheConcessionaire. 

 
27.2.2 The Concessionaire may terminate the appointment of its Statutory Auditors after a notice of 45 (forty-

five) days to the Authority, subject to the replacement Statutory Auditors being appointed from 

thePanelofCharteredAccountants. 

 
27.2.3 Notwithstanding anything to the contrary contained in this Agreement, the Authority shall have 

theright, but not the obligation, to appoint at its cost from time to time and at any time, another firm 

(the“Additional Auditors”) from the Panel of Chartered Accountants as may be decided by the 

Authorityto audit and verify allthose matters,expenses,costs, realisations and things whichthe 

StatutoryAuditorsarerequiredtodo,undertakeorcertifypursuanttothisAgreement. 

 
27.2.4 The Authority shall have the right, but not the obligation, to appoint at its cost, for the duration of 

theConcession Period, another firm (the “Concurrent Auditors”) as may be decided by the Authority 

toundertakeconcurrentauditoftheConcessionaire’saccounts. 

 

27.3 Certificationof claimsbyStatutory Auditors 

 
Any claim or document provided by the Concessionaire to the Authority in connection with or 
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relatingto receipts,income, payments, costs,expenses, accounts or audit, and any matter incidental 

theretoshall be valid and effective only if certified by its Statutory Auditors. For the avoidance of 

doubt, suchcertificationshallnotberequiredforexchangeofinformationinthe 

normalcourseofbusinessincluding the submission of any periodic information in pursuance of the 

provisions of this Agreement,saveandexceptwhere suchcertificationisexpresslyprovided. 

 
27.4 Set-off 

 
In the event any amount is due and payable by the Authority to the Concessionaire, it may set-off 

anysums payable to it by the Concessionaire and pay the balance remaining. Any exercise by the 

Authorityof itsrights underthisClause shallbewithoutprejudice to any otherrightsorremediesavailable to 

itunderthisAgreementorotherwise. 

 
27.5 DisputeResolution 

 
In the event of there being any difference between the findings of the Additional Auditors or 

theConcurrent Auditors, as the case may be, and the certification provided by the Statutory Auditors, 

suchAuditors shall meet to resolve the differences and if they are unable to resolve the same, such 

Disputeshall be resolved by the Authority by recourse to the Dispute Resolution Procedure as set out 

underClause37.1. 
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Part V: ForceMajeureandTermination 
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ARTICLE28-FORCEMAJEURE 
 

28.1 ForceMajeure 

 
As used in this Agreement, the expression“Force Majeure” or “ForceMajeure Event” shall, saveand 

except as expressly provided otherwise, mean occurrence in India of any or all of 

events,asdefinedinClauses28.2, if it preventsthe performance by the Party claiming the benefit of Force 

Majeure (the“Affected Party”) of its obligations under this Agreement and which act or event (i) is 

beyond thereasonable control of the Affected Party, and (ii) the Affected Party could not have 

prevented orovercome such event(s) by exercise of due diligence and following Good Industry Practice. 

 

28.2 A Force MajeureEvent 

 
AForce MajeureEventshallmeanoneor moreofthefollowingactsorevents: 

 
(a) actofGod,epidemic,pandemic,extremelyadverseweatherconditions,lightning,earthquake,landslide,cyclo

ne,flood,volcaniceruption,chemicalorradioactivecontaminationorionisingradiation, fire or explosion (to 

the extent of contamination or radiation or fire or explosion originatingfromasource externaltotheSite); 

 
(b) strikes orboycotts (other than those involving the Concessionaire, Contractors ortheir 

respectiveemployees/representatives, or attributable to any act or omission of any of them) interrupting 

suppliesand services to the Facility for a continuous period of 24 (twenty four) hours and an aggregate 

periodexceeding 7 (seven) days in an Accounting Year; 

 

(c) an act of war (whether declared or undeclared), invasion, armed conflict or act of foreign 

enemy,blockade, embargo, riot, rebellion, revolution, insurrection, terrorist or military action, usurped 

power,civilcommotionorpoliticallymotivatedsabotage; 

 

(d) Industry-wide orState-wide strikes or industrial action fora continuous period of 24 (twenty 

four)hoursandexceedinganaggregate periodof7(seven)days inanAccountingYear; 

 
(e) Any civilcommotion, boycottor political agitation which prevents operations by the 

Concessionaireforanaggregateperiodexceeding7(seven)days inanAccountingYear; 

 

(f) compulsory acquisition in national interest or expropriation of any Project Assets or rights of 

theConcessionaireoroftheContractors; 

 

 
28.3 Duty toreport ForcemajeureEvents 

 
28.3.1 Upon occurrence of a Force Majeure Event, the Affected Party shall by notice report such occurrence 

totheotherPartyforthwith.Anynoticepursuantheretoshallincludefullparticularsof: 

 
(a) the nature and extent of eachForce Majeure Event which is the subjectof any claim for relief underthis 

Article 28withevidenceinsupportthereof; 

 
(b) the estimated duration and the effect or probable effects which such Force Majeure Event is having 

orwillhaveontheAffectedParty’sperformanceofits obligations underthisAgreement; 

 
(c) the measures which the Affected Party is taking or proposes to take for alleviating the impact of 

suchForceMajeureEvents;and 

 

(d) anyotherinformationrelevanttotheAffectedParty’s claim. 
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28.3.2 The Affected party shall not be entitled to any relief for or in respect of a Force majeure Events unless 

itshall have notified the other party of the occurrence of the Force Majeure Events as soon as 

reasonablypracticable, and in any events no later than 7 (seven) days after the Affected Party knew, or 

oughtreasonably to have known, of its occurrence, and shall have given particulars of the probable 

Material Adverse Effectthat the Force Majeure Event is likely to have on the performance of its 

obligations under thisAgreement. 

 
28.3.3 For so long as the Affected Party continues to claim to be materially affected by such Force 

MajeureEvent, it shall provide the other Party with regular (and not less than weekly) reports 

containinginformation as required by Clause 28.3.1, and such other information as the other Party may 

reasonablyrequesttheAffectedPartytoprovide. 

 
28.4 Effect ofForceMajeureEventontheConcession 

 
28.4.1 Upon the occurrence of any Force Majeure Events prior to the Appointed Date, the period set forth 

forfulfilment of Conditions Precedent in Clause 4.1.3 and in Clause 22.1.1 for achieving Financial 

CloseshallbeextendedbyaperiodequalinlengthtothedurationoftheForceMajeureEvent. 

 
28.4.2 AtanytimeaftertheAppointedDate,ifanyForceMajeureEventoccurs: 

 
(a) before Final COD, the Concession Period and the dates set forth in the Project Completion Schedule 

shall beextended byaperiodequalin length totheduration forwhichsuch ForceMajeureEventssubsists;or 

 
(b) after Final COD, whereupon the Concessionaire is unable to perform the Services and consequently 

collectthe Fees despite making best efforts, the Concession Period shall beextendedby aperiod, equal 

inlength to the periodduring whichthe Concessionaire was preventedfrom providing the Services and 

collecting the Fee on account thereof. However, the maximum extension in the Concession Period shall 

be limited only up to a maximum period of 4.5 (Four and half)years or less, as per the assessmentof the 

Authority. 

 
28.5 Allocationofcostsarisingoutof ForceMajeure 

 
28.5.1 Upon occurrence of any Force Majeure Events prior to the Appointed Date, the Parties shall bear 

theirrespectivecostsandnoPartyshallberequiredtopaytotheotherPartyanycoststhereof. 

 
28.5.2 Upon occurrence of a Force Majeure Event after the Appointed Date, the costs incurred and 

attributableto such event and directly relating to the Project (the “Force Majeure Costs”) shall be 

borne by the respective parties; i.e., the Parties shall bear their respective Force Majeure 

CostsandneitherPartyshallbe requiredtopaytotheotherPartyanycoststhereof. 

 
For the avoidance of doubt, Force Majeure Costs may include payments on debt, O&M Expenses, 

anyincreaseinthecostofConstructionWorksonaccountofinflationandallothercostsdirectlyattributable to 

the Force Majeure Events, but shall not include loss of Fee revenues, or debt repaymentobligations, and 

for determining such costs, information contained in the Financial Package may 

bereliedupontotheextent suchinformationisrelevant. 

 
28.5.3 Save and except as expressly provided in this Article 28, neither Party shall be liable in any 

mannerwhatsoever to the other Party in respect of any loss, damage, cost, expense, claims, demands 

andproceedings relating to orarising outof occurrenceorexistenceof any ForceMajeure 

Eventorexerciseofanyright pursuant hereto. 

 
28.6 TerminationNoticeforForceMajeureEvent 
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If a Force Majeure Event subsists for a period of 180 (one hundred and eighty) days or more within 

acontinuousperiodof365(three hundredandsixty five)days,eitherParty may initsdiscretionterminate this 

Agreement by issuing a Termination Notice to the other Party without being liable in 

anymannerwhatsoever, save as providedin this Article 28, anduponissue of such TerminationNotice,this 

Agreementshall, notwithstanding anything to thecontrary contained herein,stand terminatedforthwith; 

providedthatbefore issuing such TerminationNotice,the Party intending to issue theTermination Notice 

shall inform the other Party of such intention and grant 15 (fifteen) days’ time tomake a representation, 

and may after the expiry of such 15 (fifteen) days period, whether or not it is 

inreceiptofsuchrepresentation,inits solediscretionissuetheTerminationNotice. 

 
28.7 TerminationPaymentfor ForceMajeureEvent 

 
28.7.1 If Terminationis onaccount of a Force Majeure Event, the Authority shall make 

TerminationPaymenttotheConcessionaireinanamountequalto: 

 
(a) 100%(onehundredpercent)ofthe proportionate DebtDue;less anyinsuranceproceedsand 

(b) 50%(fiftypercent)oftheproportionate AdjustedEquity 

 However, the total termination payment by the authority to the Concessionaire in any case shall not exceed 

the depreciated value of assets/ Project on the date of termination. 
 

Note: For the avoidance of doubt, Debt Due and Adjusted Equity payable shall be in proportion to 

theTotal Project Cost. 

 
28.8 DisputeResolution 

 
In the event that the Parties are unable to agree in good faith about the occurrence or existence of 

aForce Majeure Event, such Dispute shall be finally settled in accordance with the Dispute 

ResolutionProcedure as set out under Clause 37.1, provided that the burden of proof as to the 

occurrence orexistence of such Force Majeure Event shall be upon the Party claiming relief and/or 

excuse on accountofsuchForceMajeureEvent. 

 
28.9 Excuse fromperformanceofobligations 

 
If the AffectedParty is rendered wholly orpartially unableto perform its obligations underthisAgreement 

because of a Force Majeure Event, it shall be excused from performance of such of 

itsobligationstotheextentitisunabletoperformonaccountofsuch ForceMajeureEvent,providedthat; 

 
(a) the suspension of performance shall be of no greater scope and of no longer duration than is 

reasonablyrequiredbytheForceMajeureEvent; 

 
(b) the Affected Party shall make all reasonable efforts to mitigate or limit damage to the otherPartyarising 

out of or as a result of the existence or occurrence of such Force Majeure Event and to cure 

thesamewithduediligence;and 

 
(c) when the Affected Party is able to resume performance of its obligations under this Agreement, it 

shallgive to the other Party notice to that effect and shall promptly resume performance of its 

obligationshereunder. 

 
. 
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ARTICLE29-COMPENSATIONFORBREACHOFAGREEMENT 

 
29.1 Compensation for default by the Concessionaire 

 
Subject to the provisions of Clause 29.4, in the event of the Concessionaire being in material breach 

ordefault of this Agreement, it shallpay to the Authority by way of compensation, all 

directcostssuffered or incurred by the Authority as a consequence of such material breach or default, 

within 30(thirty) days of receipt of the demand supported by necessary particulars thereof; provided 

that nocompensation shall be payable under this Clause 29.1 for any material breach or default in 

respect ofwhich Damages are expressly specified and payable under this Agreement or for any 

consequentiallosses incurredbythe Authority. 

 
29.2 Compensationfor defaultbythe Authority 

 
Subject to the provisions of Clause 29.4, in the event of the Authority, being in material breach 

ordefaultof this Agreement at any time after the Appointed Date, shall compensate the 

Concessionairefor the loss suffered by extending the Concession Period in the proportion that can be 

mitigate the losssuffered by such extension. However, any such extension of the Concession Period 

shall not exceedmore than 10% (ten per cent) of the Concession Period and such extension shall be the 

sole remedy ofthe Concessionaire and no such compensation shall be payable for any material breach 

or default inrespectofwhichDamageshavebeenexpresslyspecifiedinthis Agreement. 

 
29.3 Compensationtobeinaddition 

 
Compensation payable under this Article 29 shall be in addition to, and not in substitution for, 

orderogationof,TerminationPayment,ifany. 

 
29.4 Mitigationofcostsanddamage 

 
The Party not in breach shall make all reasonable efforts to mitigate or limit the costs and 

damagearisingoutoforasaresultofbreachofAgreementbytheotherParty. 
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ARTICLE 30- SUSPENSIONOFCONCESSIONAIRE’SRIGHTS 

 
30.1 Suspension upon Concessionaire Default 

 
Upon occurrence of a Concessionaire Default, the Authority shall be entitled, without prejudice to 

itsother rights and remedies under this Agreement including its rights of Termination hereunder, to 

(i)suspend all rights of the Concessionaire under this Agreement including the Concessionaire’s right 

tocollect Fee, generate income, and other revenues pursuant hereto, and (ii) exercise such rights itself 

andperform the obligations hereunder or authorise any other person to exercise or perform the same on 

itsbehalf during such suspension (the “Suspension”). Suspension hereunder shall be effective 

forthwithuponissueof noticeby the Authority to the Concessionaire and may extend up to 

aperiodnotexceeding 180 (one hundred and eighty) days from the date of issue of such notice; provided 

that uponwritten request from the Concessionaire and the Lenders’ Representative, the Authority shall 

extend theaforesaid period of 180 (one hundred and eighty) days by a further period not exceeding 90 

(ninety)days. 

 

Explanation: It is clarified that the period of Suspension shall be counted as part of the Concession 

Period and the Concessionaire shall not be entitled for any extension in lieu thereof. 

 
30.2 Authoritytoacton behalfofConcessionaire 

 
30.2.1 During the period of Suspension, the Authority shall, on behalf of the Concessionaire, provide 

theServices and Operate the Project and collect all Fee and revenue under and in accordance with 

thisAgreement, and the Fee shall be deposited in the Escrow Account. The Authority shall be entitled 

tomake withdrawals from the Escrow Account for meeting the O&M Expenses and for meeting the 

costsincurred by it for remedying and rectifying the cause of Suspension, and thereafter for defraying 

theexpenses specifiedinClause25.3. 

 
30.2.2 During the period of Suspension hereunder, all rights and liabilities vested in the Concessionaire 

inaccordance with the provisions of this Agreement shall continue to vest in the Concessionaire and 

allthings done or actions taken, including expenditure incurred by the Authority fordischarging 

theobligationsoftheConcessionaireunderandinaccordancewiththisAgreementandtheProjectAgreements, 

shall be deemed to have been done or taken for and on behalf of the Concessionaire andthe 

Concessionaire undertakes to indemnify the Authority for all costs incurred during such period. 

TheConcessionaire hereby sub-licenses respectively, the Authority or any other person authorized by 

the Authorityunder Clause 30.1 to use during Suspension, all Intellectual Property belonging to or 

licensed to theConcessionaire with respect to the Project Facility and its designs, engineering (as 

required for properexecution and completion of the Project as envisaged by the Authority), 

construction, operation 

andmaintenance,andwhichisusedorcreatedbytheConcessionaireinperformingitsobligationsundertheAgre

ement. 

 
30.3 RevocationofSuspension 

 
30.3.1 In the event that the Authority, acting in accordance with the provisions of Article 30, shall 

haverectified or removed the cause of Suspension within a period not exceeding 90 (ninety) days from 

thedate of Suspension, it shall revoke the suspension forthwith and restore all rights of the 

Concessionaireunder this Agreement. Forthe avoidance of doubt,the Parties expressly agree that the 

Authority may,in its discretion, revoke the Suspension at any time, whether or not the cause of 

Suspension has beenrectifiedorremovedhereunder. 

 
30.3.2 Upon the Concessionaire having cured the Concessionaire Default within a period not exceeding 

90(ninety) days from the date of Suspension, the Authority shall revoke the Suspension forthwith 
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andrestoreallrightsoftheConcessionaireunderthisAgreement. 

 

30.4 SubstitutionofConcessionaire 

 
At any time during the period of Suspension, the Lenders’ Representative, on behalf of Senior 

Lenders,shallbeentitledtosubstitutetheConcessionaireunderandinaccordancewiththeSubstitutionAgreem

ent,anduponreceipt of notice there underfrom the Lenders’ Representative,the Authorityshall withhold 

Termination for a period not exceeding 180 (one hundred and eighty) days from the dateof Suspension, 

and any extension thereof under Clause 30.1, forenabling the Lenders’ Representativetoexerciseitsrights 

ofsubstitutiononbehalfofSeniorLenders. 

 
30.5 Termination 

 
30.5.1 At any time during the period of Suspension under this Article 30, the Concessionaire may by 

noticerequire the Authority to (i) revoke the Suspension and (ii) issue a Termination Notice. Subject to 

the rights 

oftheLenders’RepresentativetoundertakesubstitutioninaccordancewiththeprovisionsofthisAgreement 

and within the period specified in Clause 30.4, the Authority shall, within 15 (fifteen) 

daysofreceiptofsuchnotice, terminatethisAgreementunderandinaccordancewithArticle31. 

 
30.5.2 Notwithstanding anything to the contrary contained in this Agreement, in the event that Suspension 

isnot revoked within 180 (one hundred and eighty) days from the date of Suspension hereunder or 

withinthe extended period, if any,set forth inClause 30.1, the ConcessionAgreement shall, uponexpiry 

ofthe aforesaid period, be deemed to have been terminated by mutual agreement of the Parties and all 

theprovisions of this Agreement shall apply, mutatis, mutandis, to such Termination as if a 

TerminationNoticehadbeenissuedbytheAuthorityuponoccurrenceofaConcessionaireDefault. 

 

30.5.3 The termination of the Agreement under this Clause shall be without prejudice to the right of the 

Authority to recover Damages from the Concessionaire, in terms of the Agreement. 
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ARTICLE31-TERMINATION 

 
31.1 Termination for Concessionaire Default 

 
31.1.1 Save as otherwise provided in this Agreement, in the event that any of the defaults specified below 

shallhaveoccurred,andtheConcessionairefailstocurethedefaultwithintheCurePeriodsetforthbelow,or 

where no Cure Period is specified, then within a Cure Period of 60 (sixty) days, the Concessionaireshall 

be deemed to be in default of this Agreement (the “Concessionaire Default”), unless the defaulthas 

occurred solely as a result of any breach of this Agreement by the Authority or due to 

ForceMajeure.Thedefaultsreferredtohereinshall include:- 

 
(a) The Performance Security has been encashed and appropriated in accordance with Clause 9.2 and 

theConcessionaire fails to replenish or provide fresh Performance Security within a Cure Period of 

30(thirty)days; 

 
(b) Subsequent to the replenishment or furnishing of fresh Performance Security in accordance with 

Clause9.2, the Concessionaire fails to cure, within a Cure Period of 90 (ninety) days from the date of 

encashment of the Performance Security, the 

ConcessionaireDefaultforwhichwholeorpartofthePerformanceSecuritywas appropriated; 

 
(c) the Concessionaire abandons or manifests intention to abandon the construction or operation of 

theProjectwithoutthepriorwrittenconsentoftheAuthority; 

 
(d) Final CODdoesnotoccurwithintheperiodspecifiedin Clause12.6.3; 

 
(e) the Concessionaire is in breach of the Maintenance Requirements or the Safety Requirements, as 

thecasemaybe; 

 
(f) the Concessionaire has failed to make any payment to the Authority within the period specified in 

thisAgreement; 

 
(g) an Escrow Default has occurred and the Concessionaire fails to cure the default within a Cure Period 

of15(fifteen)days; 

 
(h) uponoccurrenceofaFinancialDefault,theLenders’RepresentativehasbynoticerequiredtheAuthoritytounder

takeSuspensionorTermination,asthecasemaybe,inaccordancewiththeSubstitutionAgreementandtheConc

essionairefailstocurethedefaultwithintheCurePeriodspecifiedhereinabove; 

 
(i) abreachofanyoftheProjectAgreementsbytheConcessionairehascausedaMaterialAdverseEffect; 

 
(j) theConcessionairecreates anyEncumbranceinbreachofthis Agreement; 

 
(k) the Concessionaire repudiates this Agreement or otherwise takes any action or evidences or conveys 

anintentionnottobe boundbytheAgreement; 

 
(l) aChangeinOwnershiphas occurredinbreachoftheprovisions ofClause5.3; 

 
(m) there is a transfer, pursuant to law either of (i) the rights and/or obligations of the Concessionaire 

underany of the Project Agreements, or of (ii) all or part of the assets or undertaking of the 

Concessionaire,andsuchtransfercausesaMaterialAdverseEffect; 

 
(n) anexecution levied on anyoftheassetsoftheConcessionairehas causedaMaterialAdverseEffect; 

 
(o) a resolution forinsolvency of the Concessionaire is passed, orany petitionforinsolvency of 
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theConcessionaire is admittedbefore a court (including Tribunal) of competent jurisdiction in 

accordancewith the provisions of Insolvency and Bankruptcy Code,2016 and such petitionhas not 

beenwithdrawnwithin30(thirty)daysfromthe dateof issuance of notice therein. 

 

(p) if a trustee or receiver is appointed for the Concessionaire or for the whole or material part of its assets; 

 

(q) if theConcessionairehasbeen,orisintheprocessofbeingliquidated,dissolved,wound-up,amalgamated or 

reconstituted in a manner that would cause, in the opinion of the Authority,aMaterialAdverseEffect; 

 

(r) if a resolution for winding up of the Concessionaire is passed, or any petition for winding up of 

theConcessionaire is admitted by a court(including tribunal) of competent jurisdiction in accordance 

withthe provisions of Insolvency and Bankruptcy Code, 2016 or Companies Act, 2013 and 

aliquidator(including provisional liquidator) or receiver is appointed and such order has not been set 

aside within90 (ninety) days of the date thereof or the Concessionaire is ordered to be wound up by a 

court exceptfor the purpose of amalgamation or reconstruction; provided that, as part of such 

amalgamation orreconstruction, the entire property, assets and undertaking of the Concessionaire are 

transferred to 

theamalgamatedorreconstructedentityandthattheamalgamatedorreconstructedentityhasunconditionally 

assumed the obligations of the Concessionaire under this Agreement and the 

ProjectAgreements;andprovidedthat: 

 

a. the amalgamated or reconstructed entity has the capability and operating experience 

necessaryfortheperformanceofits obligationsunderthis AgreementandtheProjectAgreements; 

 
b. the amalgamated or reconstructed entity has the financial standing to perform its 

obligationsunder this Agreement and the Project Agreements and has a credit worthiness at 

least as goodasthat oftheConcessionaireasattheAppointedDate;and 

 
c. eachoftheProjectAgreementsremainsinfullforceandeffect; 

 
(s) any representation or warranty of the Concessionaire herein contained which is, as of the date 

hereof,found to be materially false,incorrector misleading or the Concessionaire is at any time 

hereafterfoundtobeinbreachthereof; 

 
(t) the Concessionaire submits to the Authority any statement, notice or other document, in written 

orelectronic form, which has a material effect on the Authority’s rights, obligations or interests and 

whichis falseinmaterialparticulars; 

 
(u) TheConcessionaireissuesaTermination Noticeinviolationofthis Agreement 

 
(v) the Concessionaire has failed to fulfil any obligation, for which failure Termination has been 

specifiedinthisAgreement;OR  

 

(w) the Concessionaire commits a default in complying with any other provision of this Agreement if 

suchdefaultcausesaMaterialAdverseEffectontheAuthority. 

 
31.1.2 Without prejudice to any other rights or remedies which the Authority may have under this 

Agreement,uponoccurrenceofaConcessionaireDefault,theAuthorityshallbeentitledtoterminatethisAgree

ment by issuing a Termination Notice to the Concessionaire; provided that before issuing 

theTermination Notice, the Authority shall by a notice inform the Concessionaire of its intention to 

issuesuchTerminationNotice and grant 15 (fifteen)daysto the Concessionaire to makea 

representation,and may after the expiry of such 15 (fifteen) days, whether or not it is in receipt of such 

representation,issuetheTerminationNotice,subjecttotheprovisionsofClause31.1.3. 
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31.1.3 TheAuthority shall,if therebeSeniorLenders,send acopy of its noticeof intentionto issueaTermination 

Notice referred to in Clause 31.1.2 to inform the Leaders’ Representative and grant 15(fifteen)days to 

the Lenders’ Representative,formaking a representationonbehalf of the SeniorLendersstating the 

intentionto substitute the Concessionaire inaccordance withthe SubstitutionAgreement. In the event the 

Authority receives such representationonbehalf of Senior Lenders, itshall, in its discretion, either 

withhold Termination for a period not exceeding 180 (one hundred andeighty)days fromthe date of 

such representationorexercise its right of Suspension, as the case maybe, for enabling the Lenders’ 

Representative to exercise the Senior Lenders’ right of substitution inaccordancewiththe 

SubstitutionAgreement: 

 
Provided that the Lenders’ Representative may, instead of exercising the Senior Lenders’ right 

ofsubstitution, procure that the default specified in the notice is cured within the aforesaid period of 

180(one hundred and eighty) days, and upon such curing thereof, the Authority shall withdraw its 

noticereferredtoaboveandrestorealltherightsoftheConcessionaire: 

 
Providedfurtherthat uponwritten requestfrom the Lenders’Representative and the Concessionaire,the 

Authority may, in its sole discretion,extend the aforesaid period of 180 (one hundred and eighty) days 

by such furtherperiodnotexceeding90(ninety)days,astheAuthoritymaydeemappropriate. 

 
31.2 TerminationforAuthority Default 

 
31.2.1 In the event that any of the defaults specified below shall have occurred, and the Authority fails to 

curesuch default within a Cure Period of 90 (ninety) days or such longer period as has been 

expresslyprovided in this Agreement, the Authority shall be deemed to be in default of this Agreement 

(the“Authority Default”) unless the default has occurred as a result of any breach of this Agreement by 

theConcessionaireorduetoForceMajeure.Thedefaultsreferredtohereinshall includethefollowing: 

 
(a) The Authority commits a material default in complying with any of the provisions of this 

AgreementandsuchdefaulthasaMaterialAdverseEffectontheConcessionaire; 

 
(b) the Authority repudiates this Agreement or otherwise takes any action that amounts to or manifests 

anirrevocableintentionnottobeboundbythisAgreement 

 
31.2.2 The Cure Period shall commence from the date on which the Concessionaire notifies to the Authority 

that any such default as mentioned above in Clause 31.2.1 has occurred. 

 

31.2.3 WithoutprejudicetoanyotherrightorremedywhichtheConcessionairemayhaveunderthisAgreement,upono

ccurrenceofanAuthorityDefault,theConcessionaireshall,subjecttotheprovisionsoftheSubstitutionAgreem

ent,beentitledtoterminatethisAgreementbyissuinga 

TerminationNoticetotheAuthority;providedthatbeforeissuingtheTerminationNotice,theConcessionaire 

shall by a notice inform the Authority of its intention to issue the Termination Noticeand grant 30 

(thirty) days to the Authority to make a representation, and may after the expiry of such 30(thirty) 

days,whether ornotitisinreceiptofsuchrepresentation,issuetheTermination Notice. 

 
31.3 TerminationPayment 

 

31.3.1 UponTerminationonaccountofaConcessionaireDefaultduringtheOperationPeriod,(postoccurrence of Final 

COD) the Authority shall pay to the Concessionaire, by way of Termination Payment, anamount equal to 

90% (ninety per cent) of the Debt Due less Insurance Cover; provided that if anyinsurance claims forming 

part of the Insurance Cover are not admitted and paid, then 80% (eighty 

percent)ofsuchunpaidclaimsshallbeincludedinthecomputationofDebtDue. However, the total termination 

payment by the Authority to the Concessionaire in any case shall not exceed the depreciated value of assets/ 

Project on the date of termination. 
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31.3.2 Upon Termination on account of Concessionaire Default during the Construction Period, prior to the 

Final COD, no Termination Payment shall be due and payable for and in respect of expenditure 

comprising the first forty per cent (40%) of the Project Cost and in the event of expenditure exceeding 

such forty per cent (40%) and forming part of Debt Due, the provisions of Clause 31.3.1 shall, to the 

extent applicable to Debt Due, apply for and in respect of the expenditure exceeding such forty per cent 

(40%).   

 

31.3.3 Upon Termination on account of an Authority Default, the Authority shall pay to the Concessionaire, 

bywayofTerminationPayment, anamountequalto: 

 
(a) 100%(onehundredpercent)ofthe proportionate DebtDue;less anyinsuranceproceeds and 

(b) 150%(onehundredandfiftypercent)oftheproportionateAdjustedEquity 

Note:Fortheavoidanceofdoubt,DebtDueandAdjustedEquitypayableshallbeinproportiontothevalueofwork

done, asdeterminedbytheIndependentExpert. 

The Equity and Debt Due shall be arrived at by adopting the proportion between debt and equity 

asspecifiedintheFinancingAgreements. 

31.3.4 The Concessionaire expressly agreesthatuponexpiry ofthe ConcessionPeriodortheextendedConcession 

Period in accordance with Clause 31.9, no Termination Payment shall be due and 

payablebytheAuthoritytothe Concessionaire. 

 
31.3.5 Termination Payment shall become due and payable to the Concessionaire within 60 (sixty) days of 

ademand being made by the Concessionaire to the Authority with the necessary particulars, and in 

theevent of any delay, the Authority shall pay interest at a rate equal to 3% (three per cent) above the 

Prime Lending Rate (PLR) on the amount of Termination Payment remaining unpaid; provided that 

such delay shall notexceed 120 (One Hundred & Twenty) days. For the avoidance of doubt, it is 

expressly agreed that Termination PaymentshallconstitutefulldischargebytheAuthorityofits 

paymentobligationsinrespectthereofhereunder. 

 
31.3.6 The Concessionaire expressly agrees that TerminationPayment under this Article 31 shall constitute 

afullandfinalsettlementofallclaimsoftheConcessionaireonaccountofTerminationofthisAgreement for any 

reason whatsoever and that the Concessionaire or any shareholder thereof shall 

nothaveanyfurtherrightorclaimunderanylaw,treaty,convention,contractorotherwise. 

 
31.3.7 The Parties also agree that for the purposes of computing Termination Payment, the Debt Due shall 

atnotimeexceed70%(Seventypercent)oftheTotalProjectCost. 

 
31.4 OtherrightsandobligationsoftheAuthority 

 
Upon Terminationforanyreasonwhatsoever,theAuthorityshall: 

 
(a) bedeemedtohavetakenpossessionandcontroloftheProjectforthwith; 

 
(b) take possessionand controlof all materials, stores, implements, construction plants and equipment 

onorabouttheSite; 

 

(c) be entitled to restrain the Concessionaire and any person claiming through or under the 

ConcessionairefromenteringupontheSiteoranypartoftheProject; 

 
(d) requiretheConcessionairetocomplywiththeDivestmentRequirementssetforthinClause32.1;and 

 
(e) succeeduponelectionbytheAuthority,withoutthenecessityofanyfurtheractionbytheConcessionaire, to the 
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interests of the Concessionaire under such of the Project Agreements as theAuthority may 

initsdiscretiondeemappropriate,andshalluponsuchelectionbeliabletotheContractors only for 

compensation accruing and becoming due and payable to them under the terms oftheir respective 

Project Agreements from and after the date the Authority elects to succeed to theinterests of the 

Concessionaire. For the avoidance of doubt, the Concessionaire acknowledges andagrees that all sums 

claimed by such Contractors as being due and owing for works and servicesperformed or accruing on 

account of any act, omission or event prior to such date shall constitute debtbetween the Concessionaire 

and such Contractors, and the Authority shall not in any manner be 

liableforsuchsumsandtheConcessionaireshallkeeptheAuthorityanditsofficersprotectedandindemnified 

against any such claim or action by any third party in terms of Article 35 hereof. It isfurther agreed that 

in the event the Authority elects to cure any outstanding defaults under such ProjectAgreements,the 

amountexpendedby theAuthority forthispurpose shallbe deductedfromtheTerminationPayment. 

 
31.5 Survivalof rights 

 
Notwithstanding anything to the contrary contained in this Agreement, but subject to the provisions 

ofClause 31.3.4, any Termination pursuant to the provisions of this Agreement shall be without 

prejudiceto the accrued rights of either Party including its right to claim and recover money damages, 

insuranceproceeds, security deposits, and other rights and remedies, which it may have in law or 

contract. 

AllrightsandobligationsofeitherPartyunderthisAgreement,includingTerminationPayments,Divestment 

Requirements, and Indemnity shall survive the Termination to the extent such survival 

isnecessaryforgivingeffecttosuchrightsandobligations. 

 
31.6 CertainlimitationsonTerminationPayment 

 
31.6.1 Termination Payment due and payable under this Agreement shall be computed with reference to 

theDebtDueandAdjustedEquity,asthecase may be,inaccordancewiththeprovisionsofthisAgreement. The 

Parties agree that for the purposes of computingTermination Payment, the Debt Due shall at no time 

exceed 70% (seventy per cent) of the Total ProjectCost. 

 
31.7 The amount payable in respect of any Debt Due expressed in foreign currency shall be computed at 

theReferenceExchangeRateforconversionintotherelevantforeigncurrencyasonthedateofTermination 

Payment. Provided further that all borrowings in foreign currency shall be restricted to thefinancing of 

Total Project Cost and any borrowings in excess thereof shall not qualifyfor computation of 

Termination Payment. It is clarified that the rate of conversion of such foreigncurrencyshall 

becalculatedonthedate ofissueofTerminationNotice. 

 

31.8 Limitation of Liability 

 
Neither Party shall be liable to the other for any loss of profit, loss of business, loss of production, 

lossof contracts or for any indirect or other consequential loss or damage whatsoever that may be 

sufferedby the other Party, except to the extent that such consequential loss or damage is attributable to 

grossnegligence,deliberatedefault,fraud,fraudulentmisrepresentationorwillfulmisconductbythedefaulting

Party,itspersonneloragents. 

 
The aggregate liability of either Party, under or in connection with the Agreement other than 

thoseprovided under Clause 31.3, 31.7, and 31.8 of this Agreement, shall not exceed [100% (one 

hundredpercent)]oftheTotalProjectCost. 

 
31.9 MutualForeclosure 

 
31.9.1 Without prejudice to any provision of this Agreement, the Authority and Concessionaire may 
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terminatethis Agreement by mutual consent in circumstances which does not constitute Authority’s 

Default,Concessionaire’s Default or Force Majeure. Such a foreclosure can occur in any of the 

following 2possiblepositionasperthemutualconsentoftheAuthorityandtheConcessionaire: 

 
a. TypeAForeclosure:Foreclosurewithmutualconsentwithoutanyliabilityorconsequentialfutureliabilityfo

reitherParty. 

b. TypeBForeclosure:ForeclosurewithmutualconsentwithcompensationtotheConcessionaireincludingan

ypendingsettlements/claimsasperthe provisionsunderClause31.8.2. 

 
31.9.2 Should a Party intend to foreclose this Agreement by mutual consent, the intending Party shall issue 

aNotice to the other Party and upon issuance of such Notice, the other Party may within a 

reasonabletime-frame either agree to such foreclosure or raise objection(s) to the same by intimating 

either of thetwopossiblepositionstotheintendingPartyinwriting. 

 
31.9.3 In either case of the other Party agreeing to the proposed termination and with prior written approval 

ofthe Lender’s Representative or otherwise, the Parties may negotiate the terms and conditions of 

themutual foreclosure agreement and this Agreement shall stand terminated upon execution of 

mutualforeclosureagreement. Unless otherwise agreed between the parties, the Concessionaire shall not 

be entitled to any Termination Payment on the mutual foreclosure of the Agreement. 

 
31.9.4 In the event the Parties mutually agree to terminate this Agreement under this Clause, the 

AuthorityshallbeliabletocompensatetheConcessionaireaspertheprovisionsunderClause31.3.3. 

 
31.9.5 Any attempt or endeavour for foreclosure by mutual agreement under this Clause shall, subject to 

therights and obligations of the Parties surviving under this Clause, be without prejudice to the rights 

andobligations of the Parties herein and the factum of such an attempt or exercise shall not stop 

eitherofthe Parties from discharging their contractual obligations under this Agreement. For the 

avoidance 

ofdoubt,itisagreedthatalltherights,claims,andobligationsofeitherpartyarisingunderthisAgreementshallcea

seuponexecutionoftheMutualForeclosureAgreementhereunder. 

 
31.9.6 For the avoidance of doubt, it is clarified that such foreclosure shall not affect the Concessionaire 

inanywayifitwishestobidinfutureprojectsoftheAuthority. 
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ARTICLE32–DIVESTMENTOFRIGHTS AND INTEREST 

 
32.1 Divestment Requirements 

 
32.1.1 Upon Termination, the Concessionaire shall comply with and conform to the following 

DivestmentRequirements: 

 
(a) notifytotheAuthorityforthwiththelocationandparticularsofallProjectAssets; 

 
(b) deliverforthwiththeactualorconstructivepossessionoftheProjectfreeandclearofallEncumbrances, 

 
(c) cure all Project Assets, structures and equipment, of all defects and deficiencies so that the Project 

iscompliant with the Safety Requirements, and Maintenance Requirements; provided that in the event 

ofTermination during the Construction Period, all Project Assets shall be handed over on ‘as is where 

is’basis afterbringingthem toasafecondition; 

 
(d) deliver and transfer relevant records, reports, Intellectual Property and other licenses pertaining to 

theProject and its design, engineering (as required for proper execution and completion of the Project 

asenvisaged by the Authority), construction, operation and maintenance, including all programmes 

andmanuals pertaining thereto, and complete ‘as built’ Drawings as on the Transfer Date, in 

accordancewith this Agreement. For the avoidance of doubt, the Concessionaire represents and 

warrants that theIntellectual Property delivered hereunder shall be adequate and complete for the 

design, engineering,construction and proper execution and completion of the Project, construction and 

its operation andmaintenanceoftheProject,asandshallbeassignedtothe AuthorityfreeofanyEncumbrance; 

 
(e) the staff recruited by the Concessionaire shall not be transferred to the Authority upon termination 

ofthis Agreement; 

 
(f) transferand/ordeliverallApplicablePermitstotheextentpermissibleunderApplicableLaws; 

 
(g) execute such deeds of conveyance, documents and other writings as the Authority may 

reasonablyrequire for conveying, divesting and assigning all the rights, title and interest of the 

Concessionaire inthe Project, including manufacturers’ warranties in respect of any plant or equipment 

and the right toreceive outstanding insurance claims to the extent due and payable to the Authority, 

absolutely unto theAuthorityoritsnominee;and 

 
(h) comply with all other requirements as may be prescribedor required underApplicable Laws 

forcompleting the divestment and assignment of all rights, title and interest of the Concessionaire in 

theProjectFacilities,freefromallEncumbrances, absolutelyuntotheAuthorityortoitsnominee. 

 
32.1.2 Subject to the exercise by the Authority of its rights under this Agreement or under any of the 

ProjectAgreements to perform or procure the performance by a third party of any of the obligations of 

theConcessionaire,thePartiesshallcontinuetoperformtheirobligationsunderthisAgreement,notwithstandin

g the issuance of any TerminationNotice, untilthe Termination of this Agreementbecomes 

effectiveinaccordancewithitsterms. 

 
32.2 Inspectionandcure 

 

Not earlier than 90 (ninety) days prior to Termination but not later than 15 (fifteen) days prior to 

theeffective date of such Termination, the Independent Expert shall verify, after giving due notice to 

theConcessionaire of the time, date and venue of suchverification, compliance by the 

Concessionairewith the Maintenance Requirements, and if required, cause appropriate tests to be 

carried out at theConcessionaire’s costforthis purpose.Defaults, if any, in the Maintenance 

Requirements shallbecured by the Concessionaire at its cost and the provisions of Article 33 shall 
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apply, mutatis mutandis, inrelationtocuringofdefectsordeficiencies underthisArticle32. 

 

32.3 CooperationandassistanceontransferofProject 

 
32.3.1 The Parties shall cooperate on a best efforts basis and take all necessary measures, in good faith, 

toachieve a smooth transfer of the Project in accordance with the provisions of this Agreement so as 

toprotect the safety of and avoid undue delay or inconvenience to the Users, other members of the 

publicorthelawfuloccupiersofanypartoftheSite. 

 
32.3.2 The Parties shall provide to each other, 9 (nine) months prior to the Transfer Date in the event 

ofTermination by efflux of time and immediately in the event of either Party conveying to the other 

Partyits intent to issue a Termination Notice, as the case may be, as much information and advice as 

isreasonably practicable regarding the proposed arrangements for operation of the Project following 

theTransfer Date. The Concessionaire shall further provide such reasonable advice and assistance as 

theAuthority, its Concessionaire or agent may reasonably require for operation of the Project until 

theexpiryof6(six)monthsaftertheTransferDate. 

 
32.3.3 The Authority shall have the option to purchase or hire from the Concessionaire at a fair market 

valueand free from any encumbrance all or any part of the plant and machinery used in connection with 

theProject but which does not form part of the assets specified in Clause 32.1.1 and is reasonably 

requiredin connection with operation of the Project. For the avoidance of doubt, in the event of dispute 

ordifference relating to fair market value, the Dispute Resolution Procedure as set out under Clause 

37.1shallapply. 

 
32.3.4 The Authority reserves the right to invite bids for the Project at an appropriate time before expiry 

ofConcessionPeriod to enable smooth transition. The Concessionaire reserves the right to bid. 

TheAuthority reserves the right to amend the bid conditions, scope of work etc. while inviting fresh 

bids.TheConcessionaireshallallowthecore team(consistingofmaximumoffourpersons)ofthesuccessful 

bidderthe fresh bid(s)to enter the premises 7 (seven) days before expiry of Concession Period to 

monitorworkandtakechargeattheappointedhour. 

 
32.3.5 During re-bidding of the Project, the Concessionaire shall have the first right of refusal, subject to 

thefollowing: 

 
(a) TheConcessionaireshallparticipateinthere-bidoftheProject; 

(b) TheAuthorityshallreservetherighttomodifyexistingorintroducenewtermsandconditionsandbidparameters

;and 

(c) TheConcessionaireshallhavearighttomatchthehighestbidtoexercise thefirstrightofrefusalifitsbidis 

withintherangeof10%(tenpercent)ofthemostcompetitivebidreceived. 

 
32.4 VestingCertificate 

 
The divestment of all rights, title and interest in the Project shall be deemed to be complete on the 

datewhenalloftheDivestmentRequirementshavebeenfulfilled,andtheAuthorityshall,without unreasonable 

delay, thereupon issue a certificate substantially in the form set forth in Schedule-P 

(the“VestingCertificate”),whichwill have the effectof constitutingevidence of divestment by 

theConcessionaire of all of its rights, title and interest in the Project, and their vesting in the 

Authoritypursuant hereto. It is expressly agreed that any defect or deficiency in the Divestment 

Requirementsshall not in any manner be constructed or interpreted as restricting the exercise of any 

rights by 

theAuthorityoritsnomineeon,orinrespectof,theProjectonthefootingthatallDivestmentRequirementshaveb

eencompliedwithbytheConcessionaire. 
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32.5 Divestmentcostsetc. 

 
32.5.1 The Concessionaire shall bear and pay all costs incidental to divestment of all of the rights, title 

andinterest of the Concessionaire in the Project in favour of the Authority upon Termination, save 

andexcept that all stamp duties payable on any deeds or Documents executed by the Concessionaire 

inconnectionwithsuchdivestmentshallbeborne bythe Authority. 

 
32.5.2 In the event of any Dispute relating to matters covered by and underthis Article 32, the 

DisputeResolutionProcedureassetoutunderClause37.1shallapply. 
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ARTICLE33–DEFECTSLIABILITYAFTERTERMINATION 

 
33.1 Liability for defects after Termination 

 
The Concessionaire shall be responsible forall defects and deficiencies in the Project, during the 

Concession Period and fora period of120 (one hundred and twenty) days after Termination (including 

expiry of the Concession Period), and it shall have the obligation to repair orrectify, at its own cost, all 

defects and deficiencies observed by the Independent Expert in the Projectduring the aforesaid period. 

In the event that the Concessionaire fails to repair or rectify such defect 

ordeficiencywithinaperiodof15(fifteen)daysfromthedateofnoticeissuedbytheAuthority/Independent 

Expert in this behalf, the Authority shall be entitled to get the same repaired orrectified at the 

Concessionaire’s risk and cost so as to make the Project conform to the MaintenanceRequirements. All 

costs incurred by the Authority hereunder shall be reimbursed by the Concessionaireto the Authority 

within 15 (fifteen) days of receipt of demand thereof, and in the event of default inreimbursing such 

costs, the Authority shall be entitled to recover the same from the Escrow Account orfromthe 

Performance Guarantee provided thereunder. For the avoidance of doubt,the provisions ofthis 

Article33shallnotapplyifTerminationoccurspriorto Final COD. 

 
33.2 RetentionofEscrowAccount 

 
33.2.1 Notwithstanding anything to the contrary contained in this Agreement, but subject to the provisions 

ofClause 33.2.3, a sum equal to 5% (five per cent) of the Concession Fee for theyear immediately 

preceding the Transfer Date, shall be retained in the Escrow Account for a period of120 (one hundred 

and twenty) days after Termination for meeting the liabilities, if any, arising out of 

orinconnectionwiththeprovisions ofClause33.1. 

 
33.2.2 Withoutprejudicetothe provisionsofClause33.2.1,the IndependentExpertshallcarry outaninspection of 

the Project at any time between 210 (two hundred and ten) and 180 (one hundred andeighty) days prior 

to the Termination and if it recommends that the status of the Project is such that asum larger than the 

amount stipulated in Clause 33.2.1 should be retained in the Escrow Account andfor a period longer 

than the aforesaid 120 (one hundred and twenty) days, the amount recommended 

bytheIndependentExpertshallberetainedintheEscrowAccountfortheperiodspecifiedbyit. 

 
33.2.3 The Concessionaire may, for the performance of its obligations under this Article 33, provide to 

theAuthority a guarantee from a Bank for a sum equivalent to the amount determined under Clause 

33.2.1or 33.2.2, as the case may be, and for the period specified therein, substantially in the form set 

forth inSchedule F (the “Performance Guarantee”), to be modified, mutatis mutandis, for this 

purpose, andthe Authority shall, without prejudice to its other rights and remedies hereunder or in law, 

be entitled toencash and appropriate the required amounts from the Performance Guarantee for 

undertaking therepairs or rectification at the Concessionaire’s risk and cost in accordance with the 

provisions of thisArticle 33.Uponfurnishing of aPerformance Guarantee under this Clause 33.2.3, the 

retentionoffunds in the Escrow Account in terms of Clause 33.2.1 or 33.2.2, as the case may be, shall be 

dispensedwith. 
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ARTICLE 34 - ASSIGNMENT AND CHARGES 

 
34.1 Restrictionson assignmentandcharges 

 
34.1.1 Subject to Clauses 34.2 and 34.3, this Agreement shall not be assigned by the Concessionaire to 

anyperson, save and except with the prior consent in writing of the Authority, which the Authority shall 

beentitledtodeclinewithout assigninganyreason. 

 
34.1.2 Subject to the provisions of Clause 34.2, the Concessionaire shall not create nor permit to subsist 

anyEncumbrance,orotherwise transferordispose of allor any of its rights and benefits 

underthisAgreement or any Project Agreement to which the Concessionaire is a party, except with prior 

consentin writing of the Authority, which consent the Authority shall be entitled to decline without 

assigninganyreason. 

 
34.2 Permittedassignmentandcharges 

 
Therestraintssetforth inClause34.1shallnotapplyto: 

 
(a) liens arising by operation of law in the ordinary course ofbusiness ofthe Project; 

 
(b) mortgages/pledges/hypothecation of goods/assets other than Project Assets and their related 

documentsof title, a charge on the Escrow account arising or created in the ordinary course of business 

of theProject, and a security only for indebtedness to the Senior Lenders under the Financing 

Agreementsand/or for working capital arrangements for the Project. For the avoidance of doubt, the 

Senior Lenderswould be entitled to create a lien on the Escrow Account, subject to and without 

prejudice to the rightsoftheAuthorityunderthisAgreement. 

 
(c) assignment of rights, interest and obligations of the Concessionaire to or in favour of the 

Lenders’Representative as nominee and for the benefit of the Senior Lenders, to the extent covered by 

and inaccordance withthe Substitution Agreement as security forfinancing provided by 

SeniorLendersunderthe FinancingAgreements;and 

 
(d) liensorencumbrancesrequiredbyanyApplicableLaw. 

 
34.3 SubstitutionAgreement 

 
34.3.1 The Lenders’ Representative, on behalf of Senior Lenders, may exercise the right to substitute 

theConcessionaire or the Selected Bidder/Consortium Members of the Concessionaire pursuant to 

theagreement for substitution of the Concessionaire (the “Substitution Agreement”) to be entered 

intoamongsttheConcessionaire,theAuthority 

andtheLenders’Representative,onbehalfofSeniorLenders,substantiallyintheformsetforthinSchedule-Q. 

 

34.3.2  UponsubstitutionoftheConcessionaireortheSelectedBidder/ConsortiumMembersoftheConcessionaire 

under and in accordance with the Substitution Agreement, the Nominated Companysubstituting the 

Concessionaire shall be deemed to be the Concessionaire under this Agreement andshall enjoy all rights 

and be responsible for all obligations of the Concessionaire under this Agreementas if it were the 

Concessionaire; provided that where the Concessionaire is in breach of this Agreementon the date of 

such substitution, the Authority shall by notice grant a Cure Period of 120 (one hundredandtwenty)days 

tothesubstituted Concessionaireforcuringsuchbreach. 

 
34.4 AssignmentbytheAuthority 

 

34.4.1 Notwithstanding anything to the contrary contained in this Agreement, the Authority may, after 
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giving60(sixty)days’noticeto the Concessionaire,assignand/ ortransferany of its rights 

andbenefitsand/orobligations under this Agreement to anassignee who is, in the reasonable opinionof 

theAuthoritycapableoffulfillingalloftheAuthority’sthenoutstandingobligationsunderthisAgreement. 

 
34.4.2 Any assignment under this Article 34 shall be subject to the approvals and consents required 

thereforunder Applicable Laws. Provided, however, that the grant of any consent or approval under 

ApplicableLaws shall not oblige the Authority to grant its approval to such assignment, save and except 

asprovidedherein. 
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ARTICLE 35-LIABILITYAND INDEMNITY 

 

35.1 Indemnityby theConcessionaire 

 

35.1.1 The Concessionaire will indemnify, defend, save and hold harmless the Authority and its 

officers,servants,agents,GovernmentInstrumentalitiesandGovernmentownedand/orcontrolledentities/ent

erprises, (the “Authority Indemnified Persons”) against any and all suits, proceedings,actions, 

demands and claims from third parties for any loss, damage, cost and expense of whatever kindand 

nature, whether arising out of any breach by the Concessionaire of any of its obligations under 

thisAgreement or any related agreement or on account of any defect or deficiency in the provision 

ofServicesby the Concessionaire to any Userorfrom any negligence of the Concessionaire 

undercontractortortoronanyothergroundwhatsoever,excepttotheextentthatanysuchsuits,proceedings, 

actions,demands and claims have arisen due to any negligent actoromission, orbreachordefault 

ofthisAgreement onthepartofthe AuthorityIndemnifiedPersons. 

 
35.1.2 The Authority shall indemnify, defend, save and hold harmless the Concessionaire against any and 

allsuits, proceedings, actions, demands and claims from third parties for any loss, damage, cost 

andexpense of whatever kind and nature arising out of (i) defect in title and/or the rights of the 

Authority inthe land comprised in the Site, and/or (ii) breach by the Authority of any of its obligations 

under thisAgreement or any related agreement, which materially and adversely affect the performance 

by theConcessionaire of its obligations under this Agreement, save and except that where any 

suchclaim,suit, proceedings, action, and/or demand has arisen due to a negligent act or omission, or 

breach of anyof its obligations under any provision of this Agreement or any related agreement and/or 

breach of itsstatutory duty on the part of the Concessionaire, its subsidiaries, affiliates, contractors, 

servants oragents,thesameshallbetheliabilityoftheConcessionaire. 

 
35.2 Indemnityby theConcessionaire 

 
35.2.1 Without limiting the generality of Clause 35.1, the Concessionaire shall fully indemnify, hold 

harmlessand defend the Authority and the Authority Indemnified Persons from and against any and all 

lossand/orDamagesarisingoutoforwithrespectto: 

 
(a) failureoftheConcessionairetocomplywithApplicableLawsandApplicablePermits; 

 
(b) payment of taxes required to be made by the Concessionaire in respect of the income or other taxes 

oftheConcessionaire’scontractors,suppliersandrepresentatives;or 

 
(c) non-payment of amounts due as a result of materials or services furnished to the Concessionaire or 

anyofitscontractorswhicharepayablebytheConcessionaireoranyofitscontractors. 

 
35.2.2 Without limiting the generality of the provisions of this Article 35, the Concessionaire shall 

fullyindemnify, hold harmless and defend the Authority Indemnified Persons from and against any and 

allsuits, proceedings, actions, claims, demands, liabilities and damages which the Authority 

IndemnifiedPersons may hereafter suffer, or pay by reason of any demands, claims, suits or 

proceedings arising outof claims of infringement of any domestic or foreign patent rights, 

confidentiality rights, copyrights 

orotherintellectualproperty,proprietaryorconfidentialityrightswithrespecttoanymaterials,information, 

design or process used by the Concessionaire or by the Concessionaire’s Contractors 

inperformingtheConcessionaire’sobligationsorinanywayincorporatedinorrelatedtotheProject.Ifin any 

such suit, action, claim or proceedings, a temporary restraint order or preliminary injunction 

isgranted,the Concessionaireshallmakeevery reasonableeffort,by giving asatisfactory 

bondorotherwise,tosecuretherevocationorsuspensionoftheinjunctionorrestraintorder.If,inanysuch suit, 

action, claim or proceedings, the Project, or any part thereof or comprised therein, is held toconstitute 
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an infringement and its use is permanently enjoined, the Concessionaire shall promptly makeevery 

reasonable effort to secure for the Authority a license, at no cost to the Authority, authorizingcontinued 

use of the infringing work. If the Concessionaire is unable to secure such license within areasonable 

time, the Concessionaire shall, at its own expense, and without impairing the Specificationsand 

Standards, either replace the affected work, or part, or process thereof with non-infringing work 

orpartorprocess,ormodifythesamesothat itbecomesnon-infringing. 

 

35.3 Noticeandcontest ofclaims 

 

In the event that either Party receives a claim or demand from a third party in respect of which it 

isentitled to the benefitof anindemnity under this Article 35 (the “Indemnified Party”) it shall 

notifythe other Party (the “Indemnifying Party”) within 30 (thirty) days of receipt of the claim or 

demandand shall not settle or pay the claim without the prior approval of the Indemnifying Party, 

whichapprovalshall not be unreasonably withheld ordelayed. Inthe event that the Indemnifying 

Partywishes to contest or dispute the claim or demand, it may conduct the proceedings in the name of 

theIndemnified Party, subject to the Indemnified Party being secured against any costs involved, to 

itsreasonablesatisfaction. 

 
35.4 Defence ofclaims 

 
35.4.1 The Indemnified Party shall have the right, but not the obligation, to contest, defend and litigate 

anyclaim, action, suit or proceeding by any third party alleged or asserted against such Party in respect 

of,resulting from, related to orarisingoutof any matterforwhichitis entitled to 

beindemnifiedhereunder,andreasonablecostsandexpensesthereofshallbeindemnifiedbytheIndemnifyingP

arty.If the Indemnifying Party acknowledges in writing its obligation to indemnify the Indemnified 

Party inrespect of loss to the full extent provided by this Article 35, the Indemnifying Party shall be 

entitled, atits option, to assume and control the defence of such claim, action, suit or proceeding, 

liabilities,payments and obligations at its expense and through the counsel of its choice; provided it 

gives promptnotice of its intention to do so to the Indemnified Party and reimburses the Indemnified 

Party for 

thereasonablecostandexpensesincurredbytheIndemnifiedPartypriortotheassumptionbytheindemnifyingP

artyofsuchdefence.TheIndemnifyingPartyshallnotbeentitledtosettleorcompromise any claim, demand, 

action, suit or proceeding without the prior written consent of theIndemnified Party, unless the 

Indemnifying Party provides such security to the Indemnified Party asshall be reasonably required by 

the Indemnified Party to secure the loss to be indemnified hereunder 

totheextentsocompromisedorsettled. 

 
35.4.2 If the Indemnifying Party has exercised its rights under Clause 35.3, the Indemnified Party shall not 

beentitled to settle or compromise any claim, action, suit or proceeding without the prior written 

consentoftheIndemnifyingParty(whichconsentshallnotbeunreasonablywithheldordelayed). 

 
35.4.3 If the Indemnifying Party exercises its rights under Clause 35.3, the Indemnified Party shall 

neverthelesshave the right to employ its own counsel, and such counsel may participate in such action, 

but the feesand expenses of such counsel shall be at the expense of the Indemnified Party, when and as 

incurred,unless: 

 
(a) theemploymentofcounselbysuchpartyhasbeen authorizedin writing bytheIndemnifyingParty;or 

 
(b) the Indemnified Party shall have reasonably concluded that there may be a conflict of interest 

betweentheindemnifyingPartyandtheIndemnifiedPartyintheconductofthedefenceofsuchaction;or the 

Indemnifying Party shall not, in fact, have employed independent counsel reasonably satisfactory tothe 

Indemnified Party, to assume the defence of such action and shall have been so notified by 

theIndemnifiedParty;or 
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(c) the Indemnified Party shall have reasonably concluded and specifically notified the Indemnifying 

Partyeither: 

 
i. thattheremaybespecificdefencesavailabletoitwhicharedifferentfromoradditionaltothoseavailabletot

heIndemnifyingParty;or 

 
ii. thatsuchclaim,action,suitorproceedinginvolvesorcouldhaveamaterialadverseeffectuponitbeyondthe

scopeofthisAgreement: 

 
Provided that if Sub-clauses (b), (c) or (d) of this Clause 35.4.3 shall be applicable, the counsel for 

theIndemnified Party shall have the right to direct the defence of such claim, demand, action, suit 

orproceeding on behalf of the Indemnified Party, and the reasonable fees and disbursements of 

suchcounselshallconstitutelegalorotherexpenseshereunder. 

 
35.5 Noconsequentialclaims 

 
Notwithstanding anything to the contrary contained in this Article 35, the indemnities herein 

providedshall not include any claim or recovery in respect of any cost, expense, loss or damage of an 

indirect,incidentalorconsequentialnature,includinglossofprofit,exceptasexpresslyprovidedinthisAgreeme

nt. 

 
35.6 SurvivalonTermination 

 
Theprovisionsofthis Article35shallsurviveTermination of this Agreement. 
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ARTICLE36-RIGHTSANDTITLEOVERTHESITE 
 

36.1 Licensee rights 

 
For the purpose of this Agreement, the Concessionaire shall have rights to the use of the Site as 

alicensee subject to and in accordance with this Agreement, and to this end, it may regulate the entry 

anduseoftheProjectbythirdpartiesinaccordancewithandsubjecttotheprovisions ofthisAgreement. 

 
36.2 Accessrights oftheAuthorityand others 

 
36.2.1 The Concessionaire shall allow free access to the Site at all times for the authorized representatives 

andvehicles of the Authority, Senior Lenders, and the Independent Expert, and for the persons and 

vehiclesduly authorized by any Government Instrumentality to inspect the Project and to investigate 

any matterwithin their Authority, and upon reasonable notice, the Concessionaire shall provide to such 

personsreasonable assistancenecessarytocarryouttheirrespectivedutiesandfunctions. 

 
36.2.2 The Concessionaire shall, for the purpose of operation and maintenance of any utility or road 

specifiedin Article 11, allow free access to the Site at all times for the authorized persons and vehicles 

of thecontrollingbodyofsuchutilityorroad. 

 
36.3 Property taxes 

 
Allpropertytaxesonthelandshallbepayablebythe Authorityas owneroftheSite. 

It is clarified that the Authority shall be liable to pay property tax for Project Site/ land only. Any other 

statutory charges dues including property tax due and payable for facility created/developed by the 

Concessionaire shall be reimbursed by the Concessionaire, and any default in such reimbursements to 

the Authority shall be treated as default by the Concessionaire. 

 
36.4 Restrictiononsub-licensing 

 
The Concessionaire shall not do the following, which shall constitute an act of Concessionaire Default:- 

 

(a) EnterintoContractualArrangements,includingthe sub-licensing,franchisingorsimilararrangements in 

respect of the built-up area subject to the provisions of Clause of 5.1, which, 

however,shallnotinvolvethetransferoftheleaseholdrightsthereinorthereof; 

 
(b) Appoint Sub-contractors forthe implementation of the Project at the Site in accordance 

withtheprovisions of the Concession Agreement; provided that nothing contained herein shall be 

construed orinterpreted as restricting the right of the Concessionaire to appoint Contractors forthe 

performanceofits obligationshereunderincludingforoperationandmaintenanceofalloranypartoftheProject. 

 
36.5 ThePartiesagreethatintheeventofTerminationpriortoexpiryofsuchmaximumpermissible period, the tenure of 

the sub-licensees /lessees and the rights of the sub-licensees/lessees shall automatically and forthwith 

terminate without the need for any action to be taken by theAuthorityupontheTerminationoftheAgreement. 
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ARTICLE 37- DISPUTE RESOLUTION 
 

37.1 Dispute resolution 

37.1.1 Any dispute, disagreement, claim or other difference arising out of or in connection with this Agreement 

("Dispute") shall be resolved in accordance with this Clause 37.1 (Dispute Resolution). 

• In the first instance, the Parties shall attempt to resolve the dispute through good faith discussions.  

• In case the Parties are unable to resolve any Dispute through good faith discussions, either Party 

shall be entitled to refer such Dispute to arbitration by serving notice on the other Party. 

• In cases where the claim amount is INR 50 Crores or less, the Arbitral Tribunalshall compriseof a 

Sole Arbitrator to be appointed from a panel/ list of 5 (Five) persons, as suggested by the Authority 

to the Concessionaire. Upon receipt of reference of such suggested list of 5 persons by the 

Authority, the Concessionaire shall select the Sole Arbitrator within a period of 7 (seven) days from 

the date of receipt of the aforesaid panel/ list, failing which the Sole Arbitrator shall be selected by 

the Authority, from the aforesaid panel/ list of 5 persons.  

• In cases where the claim amount is in excess of INR 50 Crores, the Arbitral Tribunalshall 

compriseof 3 (Three) members, 1 (One) to be nominated each by a Party, and the Presiding 

Arbitratorto be jointly appointed by the 2 (two) nominated arbitrators. 

37.1.2 The Parties agree that the arbitration proceedings shall be governed by the provisions of the Arbitration and 

Conciliation Act 1996 of India (or any statutory modification or reenactment thereof for the time being in 

force). The language of the arbitration shall be English. Theseat andvenue for such arbitration shall be at 

New Delhi. 

37.1.3 The arbitral proceedings in respect of a particular dispute shall commence on the date on which the arbitrator 

calls upon the party to file its claim. 

37.1.4 Except on the termination of the Agreement, theConcessionaire shall be obliged to continue to provide the 

Service(s) to the Authority under the Agreement, andcontinue to carry out the Scope of Workas per this 

Agreement even during the arbitration proceedings, and no payment due & payable to the Concessionaire 

(except the payment in dispute), shall be withheld on account of such proceedings. 

37.1.5  The cost of arbitral proceedings shall be borne by the Party/ Parties as per the provisions of the Arbitration 

and Conciliation Act 1996. 

37.1.6 The arbitration award shall be a reasoned award. The same shall be final and binding on the Parties. The right 

to refer any Dispute to arbitration pursuant to this Clause 37.1 (Dispute Resolution) shall survive the expiry 

or termination of this Agreement. 
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ARTICLE 38- DISCLOSURE 

 
38.1 Disclosure of Specified Documents 

 
The Concessionaire shall make available forinspectionby any person, copies of this 

ConcessionAgreement, the Maintenance Manual, the Maintenance Programme, the Maintenance 

Requirements andthe Safety Requirements (hereinafter collectively referred to as the “Specified 

Documents”), free ofcharge, during normal business hours on all working days at the Concessionaire’s 

office on all workingdays at the Site and the Concessionaire’s registered office. TheConcessionaire 

shall 

prominentlydisplayattheSite,publicnoticesstatingtheavailabilityoftheSpecifiedDocumentsforsuchinspect

ion, and shall provide copies of the same to any person upon payment of copying charges on 

a‘noprofitnoloss’basis 

 
38.2 Disclosureof Documents relatingtosafety 

 
The Concessionaire shall make available for inspection by any person copies of all Documents and 

datarelating to safety of the Project,free of charge,during normal business hours onall working 

days,atthe Concessionaire’s registered office. The Concessionaire shall make copies of the same 

available toanypersonuponpaymentofcopyingchargesona‘noprofitnoloss’basis. 

 
38.3 Withholdingdisclosure ofProtectedDocuments 

 
Notwithstanding the provisions of Clauses 38.1 and 38.2, the Authority shall be entitled to direct 

theConcessionaire,fromtimeto time,towithhold thedisclosureof 

ProtectedDocuments(asdefinedhereinbelow)toanypersoninpursuanceoftheaforesaidClauses. 

 
Explanation: 

 
The expressionProtectedDocuments shall meansuchofthe SpecifiedDocumentsordocumentsreferred to 

in Clauses38.1 and 38.2, orportions thereof,the disclosure of whichthe Authority 

isentitledtowithholdundertheprovisionsoftheRighttoInformationAct, 2005. 
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ARTICLE 39- REDRESSALOFPUBLIC GRIEVANCES 

 
39.1 Complaints Register 

 
39.1.1 The Concessionaire shall maintain a public relations office at the Project where it shall keep a 

register(the “Complaint Register”) open to public access at all times forrecording of complaints by 

anyperson (the “Complainant”). Further, the website / IT platform of the Concessionaire shall 

allowregistration of complaints. The Concessionaire shall provide the Authority with a login ID 

throughwhichthe Authority canmonitor the complaints. Information relating to the availability of and 

accessto the Complaint Register shall be prominently displayed by the Concessionaire at the Project so 

as tobringittotheattentionofallUsers. 

 
39.1.2 The Complaint Register shall be securely bound, and each page thereof shall be duly numbered. It 

shallhave appropriate columns including the complaint number, date, name and address of the 

Complainant,substance of the complaint and the action taken by the Concessionaire. Immediately after 

a complaint isregistered, the Concessionaire shall give a receipt to the Complainant stating the date and 

complaintnumber. 

 
39.1.3 Without prejudice to the provisions of Clauses 39.1.1 and 39.1.2, the Authority may, in 

consultationwiththe Concessionaire, specify the procedure formakingcomplaints inelectronic form and 

forresponses thereto. 

 
39.2 Redressalofcomplaints 

 
39.2.1 The Concessionaire shall inspect the Complaint Register every day and take prompt and 

reasonableaction for redressal of each complaint. The action taken shall be briefly noted in the 

Complaint 

RegisterandareplystatingtheparticularsthereofshallbesentbytheConcessionairetotheComplainantunderac

ertificateofposting. 

 
39.2.2 Within 7 (seven) days of the close of each month, the Concessionaire shall send to the Authority and 

totheIndependentExpertatruephotocopyof eachofthepagesoftheComplaintRegisterandcomplaints 

received on IT platform including the action taken thereof on which any entry has 

beenrecordedduringthecourseofsuchmonth,anduponperusalthereof,theAuthoritymay,initsdiscretion, 

advise the Concessionaire to take such further action as the Authority may deem appropriatefor a fair 

and just redressal of any grievance. The Concessionaire shall consider such advice and informthe 

Authority of its decision thereon, and if the Authority is of the opinion that the Complainant isentitled 

to further relief, it may refer the matter to the competent forum for its disposal under 

theConsumerProtectionAct,1986, and advise the Complainant to pursue the complaint at his 

ownriskandcost. 
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ARTICLE40-MISCELLANEOUS 

 
40.1 Governing law and jurisdiction 

 
This Agreement shall be construed and interpreted in accordance with and governed by the laws 

ofIndia, and the courts at Delhialoneshall have exclusive jurisdiction over matters arising out of or 

relating tothis Agreement. 

 
40.2 Waiverof immunity 

 
EachPartyunconditionallyandirrevocably: 

 
(a) agrees thatexecution,delivery and performance by it of this Agreement constitute commercial 

actsdoneandperformedforcommercialpurpose; 

 
(b) agrees that, should any proceedings be brought against it or its asset, property or revenues in 

anyjurisdictionin relationto this Agreement orany transactioncontemplated by this Agreement, 

noimmunity (whether by reason of sovereignty or otherwise) from such proceedings shall be 

claimedbyoronbehalfofthePartywithrespecttoitsassets; 

 
(c) waives any right of immunity which it or its assets, property or revenues now has, may acquire in 

thefutureorwhichmaybeattributedto itsinanyjurisdiction;and 

 
(d) consents generally in respect of the enforcement of any judgment or award against it in any 

suchproceedings to the giving of any relief or the issue of any process in any jurisdiction in connection 

withsuch proceedings (including the making, enforcement or execution against it or in respect of any 

assets,property or revenues whatsoever irrespective of their use or intended use of any order or 

judgment thatmaybemadeorgiveninconnectiontherewith). 

 
40.3 Depreciationand Interest 

 
40.3.1  ForthepurposesofdepreciationunderApplicableLaws,thepropertyrepresentingthecapitalinvestment 

made by the Concessionaire in the Project shall be deemed to be acquired and owned by 

theConcessionaire.Fortheavoidanceofdoubt,theAuthorityshallnotinanymannerbeliableinrespectofanyclai

msfordepreciationtobemadebytheConcessionaireunderApplicableLaws. 

 
40.3.2 Unlessotherwisespecified,anyinterestpayableunderthisAgreementshallaccrueonadailyoutstandingbasisa

ndshallbecompoundedonthebasisofquarterlyrate. 

 
40.4 Delayedpayments 

 
The Parties hereto agree that payments due fromone Party to the otherParty under the provisionsofthis 

Agreement shall be made within the period set forth therein, and if no such period is specified,within 30 

(thirty) days of receiving a demand along with the necessary particulars, In the event of delaybeyond 

such period, the defaulting Party shall pay interest for the period of delay calculated at a rateequal to 

3% (three per cent) above the BankPrime Lending Rate (PLR), and recovery thereof shall be without 

prejudice to therightsoftheParties underthisAgreementincludingTerminationthereof. 

 
40.5 Waiver 

 
40.5.1 Waiver, including partial or conditional waiver, by either Party of any default by the other Party in 

theobservanceandperformanceofanyprovisionoforobligationsunderthisAgreement; 
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(a) shall not operate or be construed as a waiver of any other or subsequent default hereof or of 

otherprovisions oforobligationsunderthisAgreement; 

 
(b) shall not be effective unless it is in writing and executed by a duly authorized representative of 

theParty;and 

 
(c) shallnotaffectthevalidityorenforceabilityofthis Agreementinanymanner. 

 
40.5.2 Neitherthe failure by eitherParty to insist onany occasionuponthe performanceof the terms,conditions 

and provisions of this Agreement or any obligation thereunder nor time or other indulgencegranted by a 

Party to the other Party shall be treated or deemed as waiver of such breach or 

acceptanceofanyvariationortherelinquishmentofanysuchrighthereunder. 

 
40.6 LiabilityforreviewofDocuments andDrawings 

 
ExcepttotheextentexpresslyprovidedinthisAgreement: 

 
(a) no review, comment or approval by the Authority or the Independent Expert of any Project 

Agreement,DocumentorDrawing submittedby the Concessionaire nor any observationorinspectionof 

theconstruction, operation or maintenance of the Project nor the failure to review, approve, 

comment,observe or inspect hereunder shall relieve or absolve the Concessionaire from its obligations, 

duties andliabilities underthisAgreement,theApplicable Laws andApplicablePermits;and 

 
(b) the Authority shall not be liable to the Concessionaire by reason of any review, comment, 

approval,observationorinspectionreferredtoinSub-clause (a)above. 

 
40.7 Exclusion of impliedwarrantiesetc. 

 
This Agreement expressly excludes any warranty, condition or other undertaking implied at law or 

bycustom or otherwise arising out of any other agreement between the Parties or any representation 

byeitherPartynotcontainedinabindinglegalagreementexecutedbybothParties. 

 
40.8 Survival 

 
40.8.1 Terminationshall: 

 
(a) not relieve the Concessionaire or the Authority, as the case may be, of any obligations hereunder 

whichexpresslyorbyimplicationsurviveterminationhereof,and 

 
(b) except as otherwise provided in any provisionof this Agreement expressly limiting the liability ofeither 

Party, not relieve eitherParty of any obligations or liabilities for loss or damage to the otherParty arising 

out of, or caused by, acts or omissions of such Party prior to the effectiveness of 

suchTerminationorarisingoutofsuchTermination. 

 

 
40.8.2 All obligations surviving Termination shall only survive for a period of 3 (three) years following 

thedateofsuchTermination. 

 
40.9 EntireAgreement 

 
This Agreement and the Schedules together constitute a complete and exclusive statement of the 

termsof the agreement between the Parties on the subject hereof, and no amendment or modification 

heretoshall be valid and effective unless such modificationor amendment is agreed to inwriting by 
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theParties and duly executed by persons especially empowered in this behalf by the respective parties. 

Allprior written or oral understandings, offers or other communications of every kind pertaining to 

thisAgreement are abrogated and withdrawn. For the avoidance of doubt, the Parties hereto agree that 

anyobligations of the Concessionaire arising from the Request forProposal, shall be deemed to form 

partofthisAgreementandtreatedassuch. 

 
40.10 Severability 

 
Ifforany reasonwhatsoever,any provisionofthisAgreementis orbecomesinvalid,illegalorunenforceable or 

is declared by any court of competent jurisdiction or any other instrumentality to beinvalid,illegal or 

unenforceable,the validity,legality orenforceability of the remaining provisionsshall not be affected in 

any manner, and the Parties will negotiate in good faith with a view to 

agreeingtooneormoreprovisionswhichmaybesubstitutedforsuchinvalid,unenforceableorillegalprovisions, 

as nearly as is practicable to suchinvalid, illegal or unenforceable provision. Failure toagree upon any 

such provisions shall not be subject to the Dispute Resolution Procedure set forth underthis 

AgreementunderClause37.1orotherwise. 

 
40.11 Nopartnership 

 
ThisAgreementshallnotbeinterpretedorconstruedtocreateanassociation,jointventureorpartnership 

between the Parties, or to impose any partnership obligation or liability upon either Party,and neither 

Party shall have any right, poweror authority to enter into any agreement or undertakingfor, or act on 

behalf of, or to act as or be an agent or representative of, or to otherwise bind, the otherParty. 

 
40.12 Third parties 

 
This Agreement is intended solely for the benefit of the Parties, and their respective successors 

andpermitted assigns, and nothing in this Agreement shall be construed to create any duty to, standard 

ofcarewithreferenceto,oranyliabilityto,anypersonnot aPartytothisAgreement. 

 
40.13 Successorsandassigns 

 
This Agreement shall be binding upon and inure to the benefit of the Parties and their 

respectivesuccessors andpermittedassigns. 

 
40.14 Notices 

 
Any notice or other communication to be given by any Party to the other Party under or in 

connectionwiththematterscontemplatedbythisAgreementshallbeinwritingandshall: 

 
(a) in the case of the Concessionaire, be given by facsimile or e-mail and by letter delivered by hand to 

theaddress given and marked for attention of the person set out below or to such other person as 

theConcessionaire may from time to time designate by notice to the Authority; provided that notices 

orother communications to be given to an address outside [City Name] may, if they are 

subsequentlyconfirmed by sending acopy thereof by registered acknowledgement due, air mailorby 

courier,besent by facsimile or e-mail to the number as the Concessionaire may from time to time 

designate bynoticetotheAuthority; in the case of the Authority, be given by facsimile or e-mail and by 

letter delivered by hand and beaddressed to the Chairman of the Authority with a copy delivered to the 

Authority Representative orsuch other person as the Authority may from time to time designate by 

notice to the Concessionaire;provided that if the Concessionaire does not have an office in[City Name] 

it may send such notice byfacsimileoremailandbyregisteredacknowledgementdue,airmail 

orbycourier;and 
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(b) any notice or communication by a Party to the other Party, given in accordance herewith, shall 

bedeemed to have been delivered when in the normal course of post it ought to have been delivered and 

inall other cases, it shall be deemed to have been delivered on the actual date and time of 

delivery;provided that in the case of facsimile or email, it shall be deemed to have beendelivered on 

theworkingdayfollowingthedateofitsdelivery. 

 
40.15 SupplementaryAgreement 

 
The Parties agree that the Parties may execute a Supplementary Agreement, in writing, novating any 

terms and conditions ofthisAgreement. 

 
40.16 Language 

 
Allnoticesrequiredtobegivenby oneParty totheotherParty and allothercommunications,Documentation 

and proceedings which are in any way relevant to this Agreement shall be 

inwritingandinEnglishlanguage. 

 
40.17 Counterparts 

 
This Agreement may be executed in two counterparts, each of which, when executed and 

delivered,shallconstituteandoriginalofthisAgreement. 
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ARTICLE 41- DEFINITIONS 
 

41.1 Definitions 

 
In this Agreement, the following words and expressions shall, unless repugnant to the context 

ormeaningthereof, havethemeaninghereinafterrespectivelyassignedtothem: 

 
“Access Road” means road connecting the Site to the carriageway of Highway alongside which 

theProjectislocated; 

 
“Accounting Year” means the financial year commencing from the first day of April of any 

calendaryearandendingonthethirty-firstdayofMarchofthenextcalendaryear; 

 

“Adjusted Equity” means the Equity funded in Indian Rupees and adjusted on the first day of the 

current month (the “Reference Date”), in the manner set forth below, to reflect the change in its value 

on account of depreciation and variations in Price Index, and for any Reference Date occurring: 

 

(a) on or before Final COD, the Adjusted Equity shall be a sum equal to the Equity funded in Indian 

Rupees and expended on the Total Project Cost, revised to the extent of one half of the variation in 

Price Index occurring between the first day of the month of Appointed Date and the Reference Date; 

 

(b) from Final COD and until the fourth (4th) anniversary thereof, an amount equal to the Adjusted 

Equity as on Final COD shall be deemed to be the base (the “Base Adjusted Equity”) and the 

Adjusted Equity hereunder shall be a sum equal to the Base Adjusted Equity, revised at the 

commencement of each month following Final COD to the extent of variation in Price Index 

occurring between Final COD and the Reference Date; and 

 

(c) after the fourth (4th) anniversary of Final COD, the Adjusted Equity hereunder shall be a sum equal 

to the Base Adjusted Equity, reduced by zero-point one percent (0.32%) thereof at the 

commencement of each month following the fourth (4th) anniversary of Final COD and the amount 

so arrived at shall be revised to the extent of variation in Price Index occurring between Final COD 

and the Reference Date; 

 

For the avoidance of doubt, the Adjusted Equity shall, in the event of Termination, be computed as on the 

Reference Date immediately preceding the Transfer Date; provided that no reduction in the Adjusted Equity 

shall be made for a period equal to the duration, if any, for which the Concession Period is extended, but the 

revision on account of Price Index shall continue to be made; 
 

“AffectedParty”shallhavethemeaningas setforthinClause28.1; 

 
“Agreement” or “Concession Agreement” means this Agreement, its Recitals, the Schedules 

heretoandanyamendments theretomadeinaccordancewiththeprovisionscontainedinthisAgreement; 

 

“Applicable Laws” means all laws, brought into force and effect by GOI or the State 

Governmentincluding rules, regulations and notifications made there under, and judgments, decrees, 

injunctions,writs and orders of any court of record, applicable to this Agreement and the exercise, 

performance anddischarge of the respective rights and obligations of the Parties hereunder, as may be 

in force and effectduringthesubsistenceofthisAgreement; 

 
“Applicable Permits” means all clearances, licenses, permits, authorizations, no objection 

certificates,consents, approvals and exemptions required to be obtained or maintained under Applicable 

Laws inconnection with the construction, operation and maintenance of the Project during the 

subsistence ofthis Agreement; 
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“Appointed Date” means the date on which Financial Close is achieved and shall be deemed to be 

thedateofcommencementoftheConcessionPeriod.Fortheavoidanceofdoubt,everyConditionPrecedentshal

lhavebeensatisfiedorwaivedpriortotheAppointedDateandinthe eventallConditions Precedent are not 

satisfied or waived, as the case may be, the Appointed Date shall bedeemed to occuronly when each 

and every Condition Precedent is either satisfied or waived, as thecasemaybe; 

 
“Arbitration Act” means the Arbitration and Conciliation Act, 1996 and shall include modifications 

tooranyre-enactmentthereof,asinforce fromtime totime; 

 
“Associate” or “Affiliate” means, in relation to either Party {and/or Consortium Members}, a 

personwho controls, is controlledby,oris underthe common control withsuchParty 

{orConsortiumMember} (as used in this definition, the expression “control” means, with respect to a 

person which is acompany or corporation, the ownership, directly or indirectly, of more than 50% (fifty 

per cent) of thevoting shares of such person, and with respect to a person which is not a company or 

corporation, thepowerto direct the management and policies of suchperson, whether by operation of law 

orbycontractorotherwise); 

 
“Associated Firm” shall have the same meaning as ascribed to the expression “Associate”, 

providedthat the reference to 50% (fifty per cent) of voting shares in respect of an Associate shall be 

read asmorethan25%(twenty-fivepercent)ofvotingshares inthecaseofanAssociatedFirm. 

 
“AuthorityDefault”shallhavethemeaningas setforth inClause31.2.1; 

 
“Authority Representative” means such person or persons as may be authorised in writing by 

theAuthority to act on its behalf under this Agreement and shall include any person or persons 

havingAuthority to exercise any rights or perform and fulfil any obligations of the Authority under 

thisAgreement; 

 

“Bank” means a bank incorporated in India and having a minimum net worth of Rs. 1,000 

Crore(RupeesonethousandCrore) 

 

“Bid”meansthedocumentsintheirentiretycomprisedinthebidsubmittedbythe{selectedbidder/Consortium} in 

response to the Request for Proposals in accordance with the provisions 

thereof“BidDueDate”shallhavethemeaningasascribedtoitunderVolumeI-RFP; 

 

“Bid Security or Earnest Money Deposit (EMD)” means the security provided by the 

[Concessionaire/ {selected bidder/Consortium}]tothe Authority along with the Bid in a sum of Rs. 

***** crore (Rupees ***** crore)26, in accordancewith the Request for Proposal, and which is to 

remain in force until substituted by the PerformanceSecurity; 

 
“Business Day” means day (other than a Sunday) on which banks in the State where the Project 

issituatedaregenerallyopenforbusiness; 

 
“ChangeinLaw”meanstheoccurrenceofanyofthe followingaftertheBidDate: 

 
(a) theenactmentofanynewIndianlaw; 

 
(b) therepeal,modification,orre-enactmentofanyexistingIndianlaw; 

 
(c) thecommencementofanyIndianlawwhichhasnotenteredintoeffectuntiltheBidDate; 

 
(d) a change in the interpretation or application of any Indian law by a judgment of a court 

ofrecord which has become final, conclusive, and binding, as compared to such interpretation 

orapplicationbyacourtofrecordpriortotheBidDate;or 
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(e) anychangeintheratesofanyofthe Taxes thathaveadirecteffectontheProject; 

 
“Change in Ownership ” means a transfer of the direct and/or indirect legal or beneficial ownership 

ofany shares, or securities convertible into shares, that causes the aggregate holding of the 

{selectedbidder/ Consortium Members}, together with {its/their} Associates, in the total Equity to 

decline below51% (fifty one per cent) thereof during Construction Period and 6 (six) months 

thereafter;provided that any material variation (as compared to the representations made by the 

Concessionaireduring the bidding process for the purposes of meeting the minimum conditions of 

eligibility or forevaluation of its application or Bid, as the case may be,) in the proportion of the equity 

holding of{theselected bidder/ any Consortium Member} to the total Equity,if it occurs prior to 

completion of aperiodof6(six)monthsafter Final COD,shallconstitute ChangeinOwnership; 

 
“ChangeofScope”shallhavethemeaningassetforthin Clause16.1.1; 

 
 

“Company” means the company acting as the Concessionaire under this 

Agreement;“CompletionCertificate”shallhavethemeaningassetforthinClause 14.1; 

“Concession”shallhavethemeaningassetforth inClause3.1.1; 

 
“Concessionaire” shall have the meaning attributed thereto in the array of Parties as set forth in 

theRecitals; 

 
“ConcessionFee”shallhavethemeaningas setforthinClause23.1; 

 
“Concession Period” means the period starting on and from the Appointed Date and ending on 

theTransferDate; 

 
“Concessionaire Default” shall have the meaning as set forth in Clause 31.1.1; 

“Conditions Precedent”shallhave themeaningas setforthinClause4.1.1; 

{“Consortium”shallhavethemeaningassetforth inRecital(D);} 

 
{“ConsortiumMember”meansacompanyspecifiedinRecital(D)asamemberoftheConsortium;} 

 
"Construction Period” means the period from Appointed Date until the Project Completion Date; 

 

“Construction Works” means all works and things necessary to complete the Project in 

accordancewiththisAgreement; 

 
“Contractor” means the person or persons, as the case may be, with whom the Concessionaire 

hasenteredintoanyoftheEPCContract,theO&MContractoranyothermaterialagreementorcontractfor 

construction, operation and/or maintenance of the Project or matters incidental thereto, but does 

notincludeapersonwhohasenteredintoanagreementforprovidingfinancialassistancetotheConcessionaire; 

 
“Cure Period” means the period specified in this Agreement for curing any breach or default of 

anyprovisionofthis AgreementbythePartyresponsibleforsuchbreachordefaultandshall: 

 
(f) commence from the date on which a notice is delivered by one Party to the other Party 

askingthelattertocurethebreachordefaultspecifiedinsuchnotice; 
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(g) not relieve any Party from liability to pay Damages or compensation under the provisions 

ofthisAgreement;and 

 
(h) not inanywaybe extendedbyanyperiodofSuspensionunderthisAgreement; 

 
provided that if the cure of any breach by the Concessionaire requires any reasonable action by 

theConcessionaire that must be approved by the Authority orthe Independent Expert hereunder, 

theapplicable Cure Period shall be extended by the period takenby the Authority orthe 

IndependentExperttoaccordtheirapproval; 

 
“CWC Escrow Bank Account” shall be the Escrow account opened and manged by CWC/ Authority 

wherein the all the payments and receipts as per clause 23.1. This escrow account will be opened and 

managed by CWC in accordance with Article 23. 

 

“Damages”shallhavethemeaningas setforthinSub-clause(w) ofClause1.2.1; 

 
“Debt Due” means the aggregate of the following sums expressed in Indian Rupees outstanding on 

theTransferDate: 

 
(a) theprincipalamountofthedebtprovidedbytheSeniorLendersundertheFinancingAgreementsforfin

ancingtheTotalProjectCost(the“principal”)butexcluding any part of the principal that had 

fallen due for repayment two years prior to theTransferDate; 

 
(b) all accrued interest, financing feesand charges payable underthe Financing Agreementson,or in 

respect of, the debt referred to in Sub-clause (a) above until the Transfer Date butexcluding (i) 

any interest, fees or charges that had fallen due one year prior to the TransferDate, (ii) any 

penal interest or charges payable under the Financing Agreements to any SeniorLender, and 

(iii) any pre-payment charges in relation to accelerated repayment of debt 

exceptwheresuchchargeshavearisenduetoAuthorityDefault;and 

 
(c) any Subordinated Debtwhich is included in the Financial Package and disbursed by 

lendersforfinancingtheTotalProjectCost; 

 
provided that if all orany part of the Debt Due is convertible into Equity at the optionof SeniorLenders 

and/orthe Concessionaire, it shall for the purposes of this agreement be deemed to be DebtDue even 

after such conversion and the principal thereof shall be dealt with as if such conversion 

hadnotbeenundertaken;provided further that the Debt Due shall in no case exceed seventy percent 

(70%) of the Total Project Cost; 

 
“Debt Service” means the sum of all payments on account of principal, interest, financing fees 

andcharges due and payable in an Accounting Year to the Senior Lenders for and in respect of Debt 

DueundertheFinancingAgreements; 

 
“Development Period” means 5 (Five) years period from the Appointed Date; 

“Dispute”shallhavethemeaningassetforthinClause37.1.1; 

“Dispute Resolution Procedure” means the procedure for resolution of Disputes as set forth in 

Article37.1.1; 

 
“DivestmentRequirements”meanstheobligationsoftheConcessionaireforandinrespectofTerminationass
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etforthinClause32.1; 

 
“Document” or “Documentation” means documentation in printed or written form, or in tapes, 

discs,drawings, computer programmes, writings, reports, photographs, films, cassettes, or expressed in 

anyotherwritten,electronic,audioorvisualform; 

 
“Drawings” means all of the drawings,calculations and documents pertaining to the Project as 

setforthinSchedule-G,andshallinclude‘asbuilt’drawingsoftheProject; 

 
“EPCContractor”means thepersonwith whomtheConcessionairehasenteredintoanEPCContract; 

 
“Emergency” means a condition or situation that is likely to endanger the security of the individuals 

onor about the Project, including Users thereof, or which poses an immediate threat of material damage 

toanyoftheProjectAssets; 

 
“Encumbrances” means,in relationto the Projectany encumbrancessuchas mortgage,charge,pledge, 

lien, hypothecation, security interest, assignment, privilege or priority of any kind having 

theeffectofsecurity orothersuchobligations, andshallincludeany designationoflosspayeesorbeneficiaries 

or any similar arrangement under any insurance policy pertaining to the Project, 

whereapplicablehereinbutexcludingutilitiesreferredtoinClause11.1; 

 
“Equity” means the sum expressed inIndianRupees representing the paid up equity share capital ofthe 

Concessionaire for meeting the equity component of the Total Project Cost, and for the purposes ofthis 

Agreement shall include convertible instruments or other similar forms of capital, which 

shallcompulsorily convertintoequity sharecapitaloftheConcessionaire,andany interest-

freefundsadvanced by any shareholder of the Concessionaire for meeting such equity component, but 

does notincludeequitysupportbytheAuthority; 

 
“Escrow Account” means an Account which the Concessionaire shall open and maintain with a 

Bankin which all inflows and outflows of cash on account of capital and revenue receipts and 

expendituresshall be credited and debited, as the case may be, in accordance with the provisions of this 

Agreement,andincludesthesub-accountsofsuchEscrowAccount; 

 
“Escrow Agreement” shall have the meaning as set forth in Clause 25 .1.2; 

“Escrow Bank” shall have the meaning as set forth in Clause 25.1.1; 

“EscrowDefault”shallhavethemeaningas setforthin Schedule-N; 

"Existing Facilities” means the existing warehousing facilities built on the Site that are under 

operational use currently under the Authority and shall be handed over to the Concessionaire as part of 

the Site; 

 

“Fee”meansthechargeleviedonandpayableby aUserforprovisionofany 

oralloftheServices,inaccordancewiththeScheduleofFeesandthisAgreement; 

 

“Final COD” or “Final Commercial Operation Date” shall have the meaning asset forth in Clause 

15.1.1; 

 

“Financial Close” means the fulfilment of all conditions precedent to the initial availability of fundsunderthe 

FinancingAgreements; 

 
“FinancialDefault”shallhavethemeaningassetforthinSchedule-Q; 
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“Financial Model” means the financial model adopted by Senior Lenders, setting forth the capital 

andoperating costs of the Project and revenues there from on the basis of which financial viability of 

theProject has been determined by the Senior Lenders, and includes a description of the assumptions 

andparametersusedformakingcalculationsandprojectionstherein; 

 
“FinancialPackage” meansthe financing package indicating the Total ProjectCost/Overall Total 

Project Cost of Project completion and the means of financing thereof, as set forth in theFinancial 

Model and approved by the Senior Lenders, and includes Equity, all financial 

assistancespecifiedintheFinancingAgreementsandSubordinatedDebt; 

 
“Financing Agreements” means the agreements executed by the Concessionaire inrespect of financial 

assistance to be provided by the Senior Lenders by way of loans, guarantees,subscriptionto non-

convertibledebenturesandotherdebtinstrumentsincluding 

loanagreements,guarantees,notes,debentures,bondsandotherdebtinstruments,securityagreements,andoth

erdocuments relating to the financing (including refinancing) of the Total Project Cost, and includes 

any amendments ormodificationsmade to them; 

 
“Force Majeure” or “Force Majeure Event” shall have the meaning ascribed to it in Clause 28.1. 

“GOI”or“Government”meanstheGovernmentofIndia; 

“GoodIndustryPractice”meansthepractices,methods,techniques,designs,standards,skills,diligence, 

efficiency, reliability and prudence which are generally and reasonably expected from areasonably 

skilled and experienced operator engaged in the same type of undertaking as envisagedunder this 

Agreement and whichwould be expected to result inthe performance of its obligations bythe 

Concessionaire in accordance with this Agreement, Applicable Laws and Applicable Permits 

inreliable,safe,economicalandefficientmannerandforprovidingsafe,economical,reliableandefficientmann

er 

 
“Government Instrumentality” means any department, division or sub-division of the Government 

ofIndia or the State Government and includes any commission,board, Authority,agency ormunicipaland 

other local authority orstatutory body, including panchayat, under the control of the Governmentof 

India or the State Government, as the case may be, and having jurisdiction over all or any part of 

theProject or the performance of all or any of the services or obligations of the Concessionaire under 

orpursuanttothisAgreement; 

 

“Indemnified Party” means the Party entitled to the benefit of an indemnity pursuant to Article 35; 

“Indemnifying Party” means the Party obligated to indemnify the other Party pursuant to Article 35; 

“IndependentExpert”shallhavethemeaningassetforthinClause21.1; 

 
“Insurance Cover” means the aggregate of the maximum sums insured under the insurances taken 

outby the Concessionaire pursuant to Article 26, and includes all insurances required to be taken out by 

theConcessionaire under Clause 26.1 but not actually taken, and when used in the context of any act 

orevent, it shall mean the aggregate of the maximum sums insured and payable or deemed to be 

insuredandpayableinrelationtosuchactorevent; 

 
“Intellectual Property” means all patents, trademarks, service marks, logos,get-up, trade 
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names,internet domain names, rights in designs, blue prints, programmes and manuals, drawings, 

copyright(including rights in computer software), database rights, semi-conductor, topography rights, 

utilitymodels, rights in know-how and other intellectual property rights, in each case whether registered 

orunregistered and including applications for registration, and all rights or forms of protection 

havingequivalentorsimilareffectanywhereintheworld; 

 
“Lead Member”shallhavethemeaningassetforthinRecital(D); 

“Lenders’ Representative” means the person duly authorised by the Senior Lenders to act for and 

onbehalf of the Senior Lenders with regard to matters arising out of or in relation to this Agreement, 

andincludes itssuccessors, assignsandsubstitutes; 

 
“LicensedPremises”shallhavethemeaningassetforthinClause10.2.2;“LOA” or 

“Letter of Award” means the letter of award referred to in Recital (D); 

“MaintenanceandServiceRequirements” shallhavethemeaningassetforthinClause17.2; 

“Master Plan” shall mean master plan finalized in terms of Article 12 for construction, 

developmentand operation of the warehousing and logistics facilities  in accordance with the provisions 

of thisAgreement,andincludesthevacantlandearmarkedforexpansionoftheProject; 

 
“Material Adverse Effect” means a material adverse effect of any act or event on the ability of 

eitherParty to perform any of its obligations under and in accordance with the provisions of this 

Agreementand whichactoreventcausesamaterialfinancialburdenorlosstoeitherParty; 

 
“Monthly Fee Statement” shall have the meaning ascribed to it in Clause 24.3; 

“Minimum Guaranteed Annual Concession Fee” shall have the meaning ascribed to it in Clause 23.1.1;  

"New Facilities” means the warehousing facilities to be developed on the Site to augment Existing 

Facilities and to fully replace the Existing Facilities prior to the Scheduled Completion Date; 

 

“Nominated Company”means a company selected by the Lenders’ Representative and proposedtothe 

Authority for substituting the Concessionaire in accordance with the provisions of the 

SubstitutionAgreement; 

 
“O&M” means the operationand maintenance of the Project and includes all matters 

connectedwithorincidental to suchoperation and maintenance, provision of services and facilities, and 

revenuegenerationinaccordancewiththeprovisionsofthisAgreement; 

 
“O&M Contract” means the operation and maintenance contract that may be entered into between 

theConcessionaireandtheO&MContractorforperformance ofalloranyoftheO&M obligations; 

 
“O&MContractor” means the person,if any,withwhom the Concessionaire has entered into 

anO&MContractfordischargingO&M obligations forandonbehalfoftheConcessionaire; 

 
“O&M Expenses” means expenses incurred by or on behalf of the Concessionaire or by the 

Authority,asthecasemaybe,forallO&Mincluding(a)costofsalariesandothercompensationtoemployees, 

(b) cost of materials, supplies, utilities and other services, (c) premia for insurance, (d) all taxes, 

duties,cess and fees due and payable for O&M, (e) all repair, replacement, reconstruction, 

reinstatement,improvement and maintenance costs, (f) payments required to be made under the O&M 

Contract, or another contract in connection with or incidental to O&M, and (g) all other expenditure 
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required to beincurredunderApplicableLaws,ApplicablePermitsorthisAgreement; 

 

“O&MInspectionReport”shallhavethemeaningassetforth in Clause19.2; 

 
“OperationPeriod”meanstheperiod commencingfrom Final CODandendingon theTransferDate; 

 
“Overall Total Project Cost” shall have the meaning as ascribed to it under the definition of 

TotalProjectCost; 

 
“PanelofCharteredAccountants”shallhavethemeaningassetforth in Clause27.2.1; 

 
“Parties” means the parties to this Agreement collectively and “Party” shall mean any of the parties 

tothis Agreementindividually; 

 
“Performance Security” shall have the meaning as set forth in Clause 9.1.; 

“PreservationCosts”shallhavethemeaningassetforthinClause13.5.3; 

“Project” means the construction, operation and maintenance of the Project, including Existing 

Facilities and New Facilities in accordance with 

theprovisionsofthisAgreement,andincludesallworks,servicesandequipmentrelatingtoorinrespectoftheSco

peoftheProject; 

 
“ProjectAgreements”meansthisAgreement,theFinancingAgreements,EPCContract,O&MContract,anda

nyothermaterialagreementsorcontractsthatmaybeenteredintobytheConcessionaire with any person in 

connection with matters relating to, arising out of orincidental to the Project, but does not include the 

EscrowAgreement, Substitution Agreement, or any agreement for procurement of goods and services 

duringconstructionperiodinvolvingaconsiderationofuptoRs.[5(five)]Crore; 

 
“ProjectAssets”meansallphysicalandotherassetsrelatingtoandformingpartoftheSiteincluding 

(a) rights over the Site in the form of license, (b) tangible assets such as civil works and 

equipmentincluding foundations, embankments, electrical systems, communication systems, rest areas, 

(c) ProjectFacilities situated on the Site; (d) buildings and immovable fixtures (e) all rights of the 

Concessionaireunderthe ProjectAgreements; (f)financial assets, suchas receivables,security deposits 

etc.; (g)insurance proceeds; and (h) Applicable Permits and authorizations relating to or in respect of 

theProject. 

 
“Project Completion Date” means the date on which the Completion Certificate 

isissuedundertheprovisionsofArticle14; 

 
“ProjectFacilities”meansalltheamenitiesandfacilitiessituatedontheSite,asdescribedinSchedule-

Bunderthe Project; 

 
“Protected Documents”shallhavethemeaningascribedtoitintheExplanationtoClause38.3; 

 

“Provisional COD” or “Provisional Commercial Operation Date” shall have the meaning asset 

forth in Clause 15.1.1; 

 

“RBI”meanstheReserveBankofIndia,asconstitutedandexistingundertheReserveBankofIndiaAct,1934,inc

ludinganystatutorymodificationorreplacementthereof,andits successors; 

 
“Re.”,“Rs.”or “Rupees”or “IndianRupees”meansthelawfulcurrencyoftheRepublicofIndia; 

 
“Realisable Fee” means all the Fee due and realisable under this Agreement, with or without 
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anydiscounts or reduction in Fee, but does not include Fee that the Concessionaire has not been able 

torealise after due diligence and best efforts. For the avoidance of doubt, Realisable Fee shall be 

theamount so declared by the Concessionaire on the basis of its provisional accounts or the 

auditedaccounts, as the case may be, which shall truthfully reflect the actual collection of Fee, and in 

the eventofadisputethereto, theDisputeResolutionProcedureshallapply 

  
“Reference Exchange Rate” means, in respect of any one currency that is to be converted into 

anothercurrency in accordance with the provisions of this Agreement, the exchange rate as of 12.00 

(twelve)noon on the relevant date quoted inDelhi by the State Bankof India, and in the absence of such 

rate,theaverageofsimilarratesquotedinDelhibytheBankofIndiaandtheBankofBaroda; 

 
“Reference Index Date” means, in respectof aspecified date, the lastdate of the preceding 

monthwithreferencetowhichtheConstructionPriceIndexortheO&MPriceIndexisrevised. 

 
“Request for Proposals” or “RFP” shall have the meaning set forth in Recital (D); 

“Right of Way” means the constructive possession of the Site, together with all way leaves, 

easements,license,unrestrictedaccessuseandotherrightsofway,howsoeverdescribed,necessaryforconstruc

tion,operationandmaintenanceoftheProjectinaccordancewiththisAgreement; 

 
“Safety Consultant” shall have the meaning set forth in Clause 18.1.2; 

“SafetyRequirements”shallhavethemeaningsetforth inClause18.1.1; 

“Scheduled Completion Date” shall have the meaning set forth in Clause 12.6; 

“ScopeoftheProject”shallhave themeaningsetforthinClause2.1; 

“Senior Lenders” means the financial institutions, banks, multilateral lending agencies, trusts, 

fundsand agents or trustees of debenture holders, including their successors and assignees, who have 

agreedto guarantee or provide finance to the Concessionaire under any of the Financing Agreements 

formeeting all or any part of the Total Project Cost and who hold pari passu charge on the assets, 

rights,titleandinterestsoftheConcessionaire; 

 
“Services” shall mean the Core Logistics Services and Value-Added Services and shall include 

theservices asoutlinedinSchedule-C; 

 

“Site”shallhavethemeaningsetforthinClause10.1; 

 
“SpecificationsandStandards”meansthespecificationsandstandardsrelatingtothequality,quantity,capaci

tyandotherrequirementsfortheProject,assetforthinSchedule-D,andany modifications thereof, or additions 

thereto, as included in the engineering for the Project submitted bytheConcessionaireto, 

andexpresslyapprovedby,the Authority; 

 
“Specified Assets” means and includes all or any of the Project Assets forming part of the Project 

butshallinnocaseincludeanyland; 

 
“State” means the State of *********** in which the Project is situated and “State 

Government”meansthegovernmentofthatState; 

 
“Statutory Auditors” means a reputable firm of chartered accountants acting as the statutory 

auditorsoftheConcessionaireundertheprovisionsoftheCompaniesAct,2013includingany 

statutorymodification or re-enactment thereof, for the time being in force, and appointed in accordance 

withClause27.2.1; 
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“Subordinated Debt” means the aggregate of the following sums expressed in Indian Rupees or in 

thecurrencyofdebt,asthecasemaybe,outstandingasontheTransferDate: 

 
(a) the principal amount of debt provided by lenders or the Concessionaire’s shareholders for 

meetingthe Total Project Cost and subordinated to the financial assistance provided by the Senior 

Lenders;and 

 
(b) all accrued interest on the debt referred to in Sub-clause (a) above but restricted to the lesser 

ofactual interest rate and a rate equal to 5% (five per cent) above the BankPrime Lending Rate 

(PLR) in case of loansexpressed in Indian Rupees and lesser of the actual interest rate and 6 (six)-

month LIBOR (LondonInter Bank Offer Rate) plus 2% (two per cent) in case of loans expressed in 

foreign currency, butdoes notincludeanyinterestthathadfallendue1(one)yearpriortotheTransferDate; 

 
provided that if all or any part of the Subordinated Debt is convertible into Equity at the option 

ofthe lenders and/or the Concessionaire’s shareholders, it shall for the purposes of this Agreement 

bedeemed to be Subordinated Debt even after such conversion and the principal thereof shall be 

dealtwithasifsuchconversionhadnotbeenundertaken; 

 
“Substitution Agreement”shallhavethemeaningas setforthinClause34.3; 

 
“Supplementary Agreement” shall mean the agreement executed between the Parties novating 

anyterm and/or condition of the Agreement, upon the execution of which all rights and claims of 

theConcessionaireinrespectofthenovatedtermsandconditionsshallcease; 

 
“Suspension”shallhavethemeaningassetforth in Clause30.1; 

 
“Taxes” means any Indian taxes including excise duties, customs duties, goods and services tax, 

localtaxes, cess and any impost or surcharge of like nature (whether Central, State or local) on the 

goods,materials, equipment and services incorporated in and forming part of the Project charged, levied 

orimposed by any Government Instrumentality, but excluding any interest, penalties and other sums 

inrelation thereto imposed on any account whatsoever.For the avoidance of doubt,Taxes shall 

notincludetaxesoncorporateincome; 

 
“Termination”meanstheexpiryorterminationofthisAgreementandtheConcessionhereunder; 

 
“Termination Notice” means the communication issued in accordance with this Agreement by 

onePartytotheotherPartyterminatingthisAgreement; 

 

“Termination Payment” means the amount payable by the Authority to the Concessionaire, 

uponTermination; and may consist of payments on account of and restricted to the Debt Due and 

AdjustedEquity, as the case may be, which form part of the Total Project Cost in accordance with the 

provisionsof this Agreement; provided that the amount payable in respect of any Debt Due expressed in 

foreigncurrency shall be computed at the Reference Exchange Rate for conversion into the relevant 

foreigncurrency as on the date of Termination Payment.  

 
“Tests and Inspection” means the tests set forth Schedule-H to determine the completion of the 

Projectinaccordancewiththeprovisions ofthisAgreementandshall, mutatismutandis, 

 
“Total Project Cost” means the capital cost incurred on construction and financing of the Project, 

andshallbelimitedtothelowestof: 

 
(a) theaggregatevalueofcapitalcostoftheProjectassetforthintheFinancialPackage;and 
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(b) theaggregatevalueofactualcapitalcostoftheProjectuponcompletion;and 

 

(c) the Estimated Project Cost as provided in the RFP; 

 
provided that in the event of Termination, the Total Project Cost shall be deemed to be modified to 

theextent of variation in WPI or Reference Exchange Rate occurring in respect of Adjusted Equity 

andDebt Due, as the case may be, in accordance with the provisions of this Agreement; provided 

furtherthat in the event WPI increases, on an average, by more than 6% (six per cent) per annum for the 

periodbetween the date hereof and Final COD, the Parties shall meet, as soon as reasonably practicable, 

and agreeupon revision of the amount hereinbefore specified such that the effect of increase in WPI, in 

excess ofsuch6%(sixpercent), isreflectedintheTotalProjectCost; 

 

“Total Turnover” shall mean the aggregate of all revenue earned from the operations or directly 

attributable to the project. 

Explanation: For the removal of doubts, it is clarified that any amount charged by the concessionaire to 

the users in relation to the project, whether or not such revenue is actually realized from the users, shall 

form part of the Total Turnover. 

 

Provided however that any income earned from the following activities shall be excluded from the 

computation of Total Turnover: 

i. income from investing surplus funds by the concessionaire; 

ii. income from any other investments not directly related to the project; 

 

Provided also that notwithstanding anything contained in this Agreement the Total turnover shall not 

include taxes or charges collected by the concessionaire from the users of the services and paid or 

remitted to the authorities concerned. 

 
“Transfer Date” means the date on which this Agreement and the Concession hereunder 

expirespursuanttotheprovisions ofthis AgreementoristerminatedbyaTerminationNotice; 

 
“User” means a person who uses or intends to use the Services of the Project or any part thereof 

onpaymentofFeeorinaccordancewiththeprovisions ofthisAgreementandApplicableLaws; 

 
Explanation: For avoidance of doubt, it is clarified that the term“person” referred in the definition 

of“User” above shall also include any company, corporation, unincorporated organisation, or any 

otherlegalentityortheiragentsetc. usingtheServicesofthe Project. 

 
“UserCharter”shallhavethemeaningassetforthin Clause23.4; 

 

“Vesting Certificate”shallhavethemeaningassetforthinClause32.4; 

 
“WPI” means the Wholesale WPI for all commodities as published by the Ministry of Industry, 

GOIand shall include any index which substitutes the WPI, and any reference to WPI shall, unless 

thecontextotherwise requires, be construed as a reference to the latest monthly WPI published no 

laterthan30(thirty)days priortothedateofconsiderationhereunder;and 
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IN WITNESS  WHEREOF  THE  PARTIES  HAVE

 EXECUTEDANDDELIVEREDTHISAGREEMENTASOFTHEDAY,MONTHANDYEARFIRSTABO

VEWRITTEN. 

 
SIGNED,SEALEDANDDELIVERED 

 
Forandon behalfofTHEAuthorityby: 

 
(Signature)(N

ame)(Design

ation)(Addres

s)(FaxNo.) 

(e-mailaddress) 

 

 
THECOMMONSEALOF CONCESSIONAIREhas beenaffixedpursuantto the resolutionpassedby 

theBoardofDirectorsoftheConcessionaireatitsmeetingheldonthe…………..dayof…………..20…….. 

Hereunto affixed   in the presence of …………………………………     

Director,whohassignedthesepresentsintokenthereof ............................................................... and

 CompanySecretary/ 

Authorised Officer who has countersigned the same in token 

thereof;(Signature) 

(Name)(Desi

gnation)(Add

ress)(FaxNo.) 

(e-mailaddress) 

 

 
Inthepresenceof:1. 

2. 
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SCHEDULE – A - SITE OF THE PROJECT 

 

 
1. The Site  

 
a) The Site (geo- co-ordinates provided in Annex -I) of the Project Facility shall include the land, buildings and 

structures as described in Annex-I of this Schedule A; and  

 

b) An inventory of the Licensed Premises including the land area, buildings, structures, road works, trees and any other 

immovable property on, or attached to, the Licensed Premises shall be prepared jointly by the Authority Representative 

and the Concessionaire, and such inventory shall form part of the memorandum of the Agreement.  
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Annex - I (Schedule-A) 

 

SITE FOR THE PROJECT FACILITY 

 

Existing Layout plan of the facility to be added 
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SCHEDULE – B – DEVELOPMENT OF THE WAREHOUSE FACILITY 

 

1. Development of the Warehouse Facility 

 

Development of the Warehousing Facility shall include construction of the Facility as described in this 

Schedule-B and in conjunction with Schedule A and Schedule D. 

 

2. Warehouse Facility 

 

Notwithstanding anything contrary to facilities mentioned of Schedule A, the development of the 

Facility shall include: 

 

 
Warehousing zone and allied facilities 

a) Warehousing zone comprising of cold storage, closed and open warehouses, etc.,  

Internal roads and Circulation Area 

b) Internal Roads 

c) Paved area for circulation  

 

Truck and Vehicle Parking 

 

d) Parking facilities for trucks and other vehicles of Users who come to avail the Services of the 

Warehouse Facility 

 

Supporting Facilities  

 
e) Facilities for providing O&M services for trucks, containers, rail, cargo handling and material 

handling equipment, etc., 

f) Recreational facilities for drivers and support staff such as lodging and boarding facility, rest 

rooms, etc.,  

 

Utilities 

 
g) Utilities such as water distribution network, sump & overhead tank, rainwater harvesting, storm 

water drains, sewage treatment plant, solid waste management, electrical substation and 

distribution network, street lighting, yard lighting, fire station, fire water supply with hydrants 

& fire network, etc., and all other required facilities for the smooth operation of the Warehouse 

Facility.  

h) IT Infrastructure (hardware and software) required for maintenance of cargo entry records, 

records for Core Logistics Services, Value Added Services and such other services as set forth 

in Schedule C.  

 

Landscaping and Horticulture Area 

 
i) Open landscape and horticulture area  

 

Any other Facility 

 
j) Any other facilities or Services required on case-to-case basis for smooth functioning and 

operation of the Warehouse Facility.  

  

 The development of the Warehouse Facility shall be undertaken in conformity with the Specifications 

and Standards set forth in Schedule-D. 
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Annexure I (Schedule - B) 

PROPOSED MASTER PLAN 

 

<> (To be updated) 
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Annexure II (Schedule – B) 

Provision related to Environment Protection 

 

The Concessionaire shall in addition to the terms and conditions of the approvals, sanctions, permissions granted by 

relevant Government Instrumentality, relating to the Project, also comply and adhere to the following terms and 

conditions: 

 

General Conditions: (Construction Phase) 

 

a) The solid waste generated should be properly collected and segregated. Dry/inert solid waste should 

be disposed of to the approved sites for land filling after recovering recyclable material.  

b) Disposal of muck construction spoils, including bituminous material during construction phase 

should not create any adverse effect on the neighbouring communities and be disposed taking the 

necessary precautions for general safety and health aspects of people, only in the approved sites with 

the approval of competent authority. 

c) Any hazardous waste generated during construction phase should be disposed of as per applicable 

rules and norms with necessary approvals of the State Pollution Control Board. 

d) Adequate drinking water and sanitary facilities should be provided for construction workers at the 

Site. Provision should be made for mobile toilets. The safe disposal of wastewater and solid wastes 

generated during the construction phase should be ensured. 

e) Arrangement shall be made that wastewater and storm water do not got mixed. 

f) Water demand during construction should be reduced by use of pre-mixed concrete, curing agents 

and other best practices 

g) The ground water level and its quality should be monitored regularly in consultation with Ground 

Water Authority, if ground water tapping is done. 

h) Permission to draw ground water for construction of basement if any shall be obtained from the 

competent Authority prior to construction/operation of the project. 

i) Fixtures for showers, toilet flushing, and drinking should be of low. Flow either by use of aerators or 

pressure reducing devices or sensor-based control. 

j) The Energy Conservation Building code shall be strictly adhered to.  

k) All the topsoil excavated during construction activities should be stored for use in 

horticulture/landscape development within the Project Site. 

l) Additional soil for levelling of the proposed Site shall be generated within the Site (to the extent 

possible) so that natural drainage system of the area is protected and improved. 

m) Soil and ground water samples to be tested to ascertain that there is no threat to ground water quality 

by leaching of heavy metals and other toxic contaminants. 

n) Concessionaire to strictly adhere to all the conditions mentioned in State Protection and Preservation 

of Tree Act, as applicable, and as amended during the validity of Environment Clearance. 

o) The diesel generator sets to be used during construction phase should be of low sulphur diesel type 

and should conform to Environments (Protection) Rules prescribed for air and noise emission 

standards. 

p) Vehicles hired for transportation of raw material shall strictly comply the emission norms prescribed 

by Ministry of Road Transport & Highways Department. The vehicle shall be adequately covered to 

avoid spillage/leakages. 
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q) Ambient noise levels should conform to applicable standards both during day and night. Incremental 

pollution loads on the ambient air and noise quality should be closely monitored during construction 

phase. Adequate measures should be taken to reduce ambient air and noise level during construction 

phase, so as to conform to the stipulated standards by CPCB/MPCB. 

r) Diesel power generating sets proposed as source of backup power for elevators and common area 

illumination during construction phase should be of enclosed type and conform to rules made under 

the Environment (Protection) Act, 1986. The height of stack of DG sets should be equal to the height 

needed for the combined capacity of all proposed DG sets. Use of low sulphur diesel is preferred. The 

location of the DG sets may be decided with in consultation with State Pollution Control Board. 

s) Regular supervision of the above and other measures for monitoring should be in place all through 

the construction phase, so as to avoid disturbance to the surroundings by a separate environment cell 

/designated person.  

 

General Conditions: (Operation Phase) 

a)  

i. The solid waste generated should be properly collected and segregated.  

ii. Wet waste should be treated by organic waste convertor and treated waste (manure) should 

be utilized in the existing promises for gardening. And, no wet garbage shall be disposed 

outside the premises.  

b) Dry/inert solid waste should be disposed of to the approved sites for land filling after recovering 

recyclable material.  

c) E-waste shall be disposed through Authorized vendor as per E-waste (Management and Handling) 

Rules 2016.  

i. The installation of the Sewage Treatment Plant (STP) should be certified by an independent 

expert and a report in this regard should be submitted to the MPCB and Environment 

department before the project is commissioned for operation. Treated effluent emanating 

from STP shall be recycled/ reused to the maximum extent possible Treatment of 100% grey 

water by decentralized treatment should be done. Necessary measures should be made to 

mitigate the odour problem from STP.  

ii. Concessionaire to ensure 100 % treatment to sewage/liquid waste and explore the possibility 

to recycle at least 50% of water.  

d) Concessionaire shall ensure completion of STP. MSW disposal facility, green belt, development prior 

to occupation of the buildings. Concessionaire to explore possibility of utilizing excess treated water 

in the adjacent area for gardening before discharging it into sewer line.  

e) The Occupancy Certificate shall be issued by the Local Planning Authority to the Project only after 

ensuring sustained availability of drinking water, connectivity of sewer line to the Project Site and 

proper disposal of treated water as per environmental norms  

f) Traffic congestion near the entry and exit point from the roads adjoining the proposed Project Site 

must be avoided. Parking should be fully internalized and no public space should be utilized.  

g) Concessionaire to provide adequate electric charging points for electric vehicles (EVs).  

h) Green Belt Development shall be carried out considering Central Pollution Control Board (CPCB) 

guidelines including selection of plant species and in consultation with the local DFO, Agriculture 

Dept.  

i) A separate environment management cell with qualified staff shall be set up for implementation of 

the stipulated environmental safeguards.  
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j) Separate funds shall be allocated for implementation of environmental protection measures/EMP 

along with item-wise break-up. These cost shall be included as part of the Bidding. The funds 

earmarked for the environment protection measures shall not be diverted for other purposes.  

k) Concessionaire should submit half yearly compliance reports in respect of the stipulated prior 

environment clearance terms and conditions in hard & soft copes to the State Pollution Control Board 

& SEEIA, on 1st June & 1st December of each calendar year, with intimation to the Authority.  

 

l) A copy of the clearance letter shall be sent by Concessionaire to the concerned Municipal 

Corporation and the local NGO it any, from whom suggestions/representations, if any, were received 

while processing the proposal. The clearance letter shall also be put on the website of the 

Concessionaire.  

m) The Concessionaire shall upload the status of compliance of the stipulated Environment Clearance 

conditions, including results of monitored data on their website and shall update the same 

periodically. It shall simultaneously be sent to the Regional Office of MoEF, the respective Zonal 

Office of CPCB and the SPCB. The criteria pollutant levels namely, SPM, RSPM. S03, NOx 

(ambient levels as well as stuck emissions or critical sector parameters, indicated for the Project shall 

be monitored and displayed at a convenient location near the main gate of the Site by the 

Concessionaire in the public domain.  

 

General Conditions for the Project 

 

a) Concessionaire has to strictly abide by the conditions stipulated by SEAC & SEIAA.  

b) If applicable Consent for Establishment shall be obtained from State Pollution Control Board under 

Air and Water Act and a copy shall be submitted to the Environment department before start of any 

construction work at the site.  

c) Under the provisions of Environment (Protection) Act, 1986, legal action shall be initiated against the 

Concessionaire if it was found that construction of the project is deviating the environmental 

clearance.  

d) The Concessionaire shall also submit six monthly reports on the status of compliance of the stipulated 

EC conditions including results of monitored data (both in hard copies as well as by e-mail) to the 

respective Regional Office of MoEF, the respective Zonal Office of CPCB and the SPCB.  

e) The environmental statement for each financial year ending 31st March in Form-V as is mandated to 

be submitted by the Concessionaire to the concerned State Pollution Control Board as prescribed 

under the Environment (Protection) Rules, 1986, as amended subsequently, shall also be put on the 

website of the Concessionaire along with the status of compliance of EC conditions and shall also be 

sent to the respective Regional Offices of MoEF by e-mail.  

f) No further Expansion or modifications, other than mentioned in the EIA Notification, 2006 and its 

amendments shall be carried out without prior approval of the SEIAA. In case of deviations or 

alterations in the project proposal from those submitted to SEIAA for clearance, a fresh reference 

shall be made to the SEIAA as applicable to assess the adequacy of conditions imposed and to add 

additional environmental protection measures required, if any.  

 

 

General Conditions for the Project: 

 

The specific conditions, if any, during obtaining Environment Clearance laid down by SEIAA shall be complied by the 

Concessionaire, strictly in accordance to the rules and regulations, at its own cost. 
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SCHEDULE – C – SERVICES 

 

The Concessionaire shall provide the following Services in accordance with the provisions of this Agreement and 

Applicable Laws: 

 

Part-A Core Logistics Services 

 

Core Logistics Services shall mean:  

i. Warehousing Services;  

ii. Specialized storage solutions Services;  

iii. Cargo aggregation and distribution Services;  

iv. Services at Container terminals and/ or bulk/ break-bulk cargo terminals; and  

v. Such other services as may be specified by the Authority from time to time as per Applicable Law.  

vi. Services in relation to Customs Electronic Data Interchange (EDI) Service Centre, with required amenities and 

facilities.  

vii. Services from Cargo scanning facilities along with provision of container scanners.  

viii. Any other services on case to case basis  

 

Part – B 

Supporting Services 

 

Supporting facilities shall mean to include:  

i. Services relating to Parking space and O&M services for trucks;  

ii. Services relating to Recreational facilities for drivers and other staff;  

iii. Services relating to Office space; and  

iv. Services relating to Parking facility for trucks and other vehicles of the Users with sufficient turning and 

movement space.  

 

Part – C 

General Provisions 

 

 

i. Conduct of all the Services as required by the Applicable Law and the provisions of this Agreement;  

ii. Provision of such other services as may be specified by the Authority.  
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SCHEDULE – D – SPECIFICATIONS AND STANDARDS 

The Concessionaire shall ensure compliance as per industry best practices, as may become applicable from time to time 

including but not limited to the specifications and standards set forth herein for development of the Project. 

General standards 

a) Bureau of Indian Standards (BIS), Indian Standards, National Building Code, Central Public Works Department 

(CPWD), Ministry of Road Transport and Highways (MoRTH), Indian Road Congress (IRC), Indian Railways 

Standards.  

b) Relevant International Standards or codes as applicable in the United States of America or the European Union 

or Singapore; and  

c) Any other specifications/standards/codes proposed by the Concessionaire and reviewed by the Independent 

Expert.  

In the absence of any specific provision in this Agreement, the following standards shall apply in order of priority:  

In case of any conflict or inconsistency in the provisions of the applicable Indian Standards or codes and International 

Standards or codes, the Indian Standards or codes shall apply.  

The latest version of the specified codes and standards which were notified/published at least 60 (sixty) days prior to the 

bid date in respect of this Agreement shall apply. For subsequent phases, updated codes and specifications in force at the 

time of actual execution shall be considered. 
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SCHEDULE – E – APPLICABLE PERMITS 

PART I 

1. Applicable Permits 

1.1. The Concessionaire shall obtain, as required under Applicable Laws, the following Applicable Permits:  

 
i. Consent to Establish from state pollution control board  

ii. Permission of the State Government for drawing water from river / reservoir  

iii. Licence from inspector of factories or other competent authority  

iv. NOC from Director of Town and Country Planning - (DTCP)/ Gram Panchayat  

v. Permission of village panchayat and State Government or any other Government body for borrow earth  

vi. Clearance of Pollution Control Board for setting up Batching Plant;  

vii. Clearance of Pollution Control Board for Asphalt Plant;  

viii. Clearance of Pollution Control board for installation of diesel generator sets  

ix. Any other clearances as per applicable law.  

 

S. No.  Approval  Relevant Authority  

Warehouse (State government approvals) 

1. Warehouse  Chief town planner cum chairman (Building Plan Approval 

Committee)  

2. Shop and establishment certificate  Shop and Establishment Department  

3. Building insurance  Any insurance company  

4. Structural Stability Certificate  Architect and Structural Engineer  

5. Drug License (pharmaceuticals)  State Pharma office  

6. Gram Panchayat no objection 

certificate  

Local village Pradhan  

7. Weighment License  Weights and Measures Department  

8. Department Permission Certificate  District Town Planner  

9. Structure Design  Structural Engineer  

10. Rainwater harvesting  Central Ground Water Authority  

11. Storage of Hazardous Goods  Chief Controller of Explosives and Ministry of Environment  

12. Setback and height specification  Chief town planner cum chairman (Building Plan Approval 

Committee)  

HR/ admin/ safety and security/ firefighting/ pollution control  
13. Fire No Objection Certificate  State Fire Department  

14.  Water level monitoring  Central Ground Water Authority  

15.  Approval for hazardous materials  As per the requirement/ Pollution Department  

16.  Weight and measures (100 T  

weighbridge)  

State Weight and Measurement  

Department  

17.  Factory License   State Government  

18.  Registration Certificate of shop or 

commercial establishment 

State Government  

19. Registration Certificate of shop or 

commercial establishment – Inland 

Container Depot  

State Government  

20.  Environmental Monitoring Report  Noise, water, air assessment state department  

21.  Environmental statement (Form V)/ 

Audit report  

Noise, water, air assessment, state department  

Other approvals  
22.  Permission for engaging contract 

labour  

State Labour Commissioner  

23.  Electric load sanction and  

connection  

State Power Board  

24.  Electricity Supply  State DISCOM  
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SCHEDULE – F – PERFORMANCE SECURITY 

 

To,  

Name and address 

 

 

WHEREAS:  

(A) [•] (the “Concessionaire”) and the [•] (“Authority”) have entered into a Concession Agreement dated [•] (the 

“Agreement”) whereby the Authority has resolved to establish a Warehouse Facility at [•] in district [•] in the State of 

[•] on Design, Build, Finance, Operate and Transfer (“DBFOT”) basis, subject to and in accordance with the provisions 

of the Agreement.  

 

(B) The Agreement requires the Concessionaire to furnish a Performance Security to the Authority in a sum of [INR [•] 

(Rupees [•])assessed by the Authority mentioned in the Agreement) (the “Guarantee Amount”) as security for due and 

faithful performance of its obligations, under and in accordance with the Agreement, (as defined in the Agreement).  

 

(C) We, [•] through our Branch at [•] (the “Bank”) have agreed to furnish this Bank Guarantee by way of Performance 

Security.  

 

NOW, THEREFORE, the Bank hereby, unconditionally, and irrevocably, guarantees and affirms as follows:  

1.  The Bank hereby unconditionally and irrevocably guarantees and undertakes to pay to the Authority upon 

occurrence of any failure or default in due and faithful performance of all or any of the Concessionaire’s 

obligations during the Construction Period, under and in accordance with the provisions of the Agreement, on 

its mere first written demand, and without any demur, reservation, recourse, contest or protest, and without any 

reference to the Concessionaire, such sum or sums upto an aggregate sum of the Guarantee Amount as the 

Authority shall claim, without the Authority being required to prove or to show grounds or reasons for its 

demand and/or for the sum specified therein.  

2. A letter from the Authority, under the hand of its authorized representative, that the Concessionaire has 

committed default in the due and faithful performance of all or any of its obligations under and in accordance 

with the Agreement shall be conclusive, final and binding on the Bank. The Bank further agrees that the 

Authority shall be the sole judge as to whether the Concessionaire is in default in due and faithful performance 

of its obligations during the Construction Period under the Agreement and its decision that the Concessionaire 

is in default shall be final, and binding on the Bank, notwithstanding any differences between the Authority and 

the Concessionaire, or any dispute between them pending before any court, tribunal, arbitrators or any other 

Authority or body, or by the discharge of the Concessionaire for any reason whatsoever.  

3. In order to give effect to this Guarantee, the Authority shall be entitled to act as if the Bank were the principal 

debtor and any change in the constitution of the Concessionaire and/or the Bank, whether by their absorption 

with any other body or corporation or otherwise, shall not in any way or manner affect the liability or obligation 

of the Bank under this Guarantee.  

4. It shall not be necessary, and the Bank hereby waives any necessity, for the Authority to proceed against the 

Concessionaire before presenting to the Bank its demand under this Guarantee.  

5. The Authority shall have the liberty, without affecting in any manner the liability of the Bank under this 

Guarantee, to vary at any time, the terms and conditions of the Agreement or to extend the time or period for 

the compliance with, fulfilment and/or performance of all or any of the obligations of the Concessionaire 

contained in the Agreement or to postpone for any time, and from time to time, any of the rights and powers 

exercisable by the Authority against the Concessionaire, and either to enforce or forbear from enforcing any of 

the terms and conditions contained in the Agreement and/or the securities available to the Authority, and the 

Bank shall not be released from its liability and obligation under these presents by any exercise by the Authority 

of the liberty with reference to the matters aforesaid or by reason of time being given to the Concessionaire or 

any other forbearance, indulgence, act or omission on the part of the Authority or of any other matter or thing 

whatsoever which under any law relating to sureties and guarantors would but for this provision have the effect 
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of releasing the Bank from its liability and obligation under this Guarantee and the Bank hereby waives all of its 

rights under any such law.  

6. This Guarantee is in addition to and not in substitution of any other guarantee or security now or which may 

hereafter be held by the Authority in respect of or relating to the Agreement or for the fulfilment, compliance 

and/or performance of all or any of the obligations of the Concessionaire under the Agreement.  

7. Notwithstanding anything contained hereinbefore, the liability of the Bank under this Guarantee is restricted to 

the Guarantee Amount and this Guarantee will remain in force for the period specified in paragraph 8 below 

and unless a demand or claim in writing is made by the Authority on the Bank under this Guarantee, no later 

than 180 (one hundred and eighty) days from the date of expiry of this Guarantee (“Claim Period”), all rights 

of the Authority under this Guarantee shall be forfeited and the Bank shall be relieved from its liabilities 

hereunder.  

8. The Performance Security, subject to the Claim Period mentioned in Clause (7) above, shall cease to be in force 

and effect when the Commercial Operation Date under the Agreement has occurred. Upon request made by the 

Concessionaire, after the expiry of the Claim Period, for release of the Performance Security along with the 

particulars required hereunder including that the Commercial Operation Date under the Agreement has 

occurred, duly certified by a statutory auditor of the Concessionaire, and the Authority shall release the 

Performance Security forthwith. 

9. The Bank undertakes not to revoke this Guarantee during its currency, except with the previous express consent 

of the Authority in writing and declares and warrants that it has the power to issue this Guarantee and the 

undersigned has full powers to do so on behalf of the Bank. 

10. Any notice by way of request, demand or otherwise hereunder may be sent by post addressed to the Bank at its 

above referred Branch, which shall be deemed to have been duly authorised to receive such notice and to effect 

payment thereof forthwith, and if sent by post it shall be deemed to have been given at the time when it ought to 

have been delivered in due course of post and in proving such notice, when given by post, it shall be sufficient 

to prove that the envelope containing the notice was posted and a certificate signed by an officer of the 

Authority that the envelope was so posted shall be conclusive. 

11. This Guarantee shall come into force with immediate effect and shall remain in force and effect until the date 

which is 180 (one hundred and eighty) days after the occurrence of [Commercial Operation Date] of phase [*] 

under the Concession Agreement as notified to the Bank by the Authority.  

 

Signed and sealed this [•] day of [•] 20 [•] at [•]  

SIGNED, SEALED AND DELIVERED  

For and on behalf of the BANK by:  

(Signature)  

(Name)  

(Designation)  

(Code Number)  

(Address)  

 

 

 

NOTES:  

i. The bank guarantee should contain the name, designation and code number of the officer(s) signing the 

guarantee.  

ii. The address, telephone number and other details of the Head Office of the Bank as well as of issuing Branch 

should be mentioned on the covering letter of issuing Branch.  
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SCHEDULE – G – DRAWINGS 

 

 
1. Drawings  

In compliance of the obligations set forth in Clause 12.4 of this Agreement, the Concessionaire shall furnish to 

the Independent Expert and Authority, free of cost, all Drawings related to the Warehouse Facility  

 

 

2. Additional drawings  

If the Independent Expert determines that for discharging its duties and functions under this Agreement, it 

requires any drawings other than those listed herein, it may by notice require the Concessionaire to prepare and 

furnish such drawings forthwith. Upon receiving a requisition to this effect, the Concessionaire shall promptly 

prepare and furnish such drawings to the Independent Expert. 
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SCHEDULE – H – TESTS 

 
1. Schedule for Tests  

1.1. The Concessionaire shall, no later than 90 (ninety) days prior to the likely completion of the Project Facility, 

notify the Independent Expert and the Authority of its intent to subject the Project Facility to Tests, and no 

later than 15 (fifteen) days prior to the actual date of Tests, furnish to the Independent Expert and the Authority 

detailed inventory and particulars of all works and equipment forming part of the Project Facility. 

1.2. The Concessionaire shall notify the Independent Expert of its readiness to subject the Project Facility to Tests 

at any time after 7 (seven) days from the date of such notice, and upon receipt of such notice, the Independent 

Expert shall, in consultation with the Concessionaire, determine the date and time for each Test and notify the 

same to the Authority who may designate its representative to witness the Tests. The Independent Expert shall 

thereupon conduct, or cause to be conducted, any of the following Tests in accordance with Article 14 and this 

Schedule-H.  

2. Tests  

2.1. Visual and Physical Test  

The Independent Expert shall conduct a visual and physical check of the Project Facility, to determine that all 

works and equipment forming part thereof conform to the provisions of this Agreement. 

2.2. Trial run  

The Independent Expert shall require the Concessionaire to carry out or cause to be carried out a trial run to 

determine that the Project Facility construction is in conformity with the Specifications and Standards, 

especially with respect to the capacity of each of its systems and equipment. 

2.3. Environmental audit:  

The Independent Expert shall carry out a check to determine conformity of the Project Facility with the 

environmental requirements set forth in Applicable Laws and Applicable Permits. 

2.4. Safety review:  

The Independent Expert shall carry out a safety audit of the Project Facility to determine its compliance with 

the provisions of Schedule-K and this Agreement. 

2.5. Air compression and diesel generator sets:  

The Independent Expert shall conduct or cause to be conducted Tests to determine that the air compression 

units of all utilities conform with their rated capacities; and the diesel generator sets are capable of being 

operated for 48 hours in full load and no-load conditions. 

 

3. Agency for conducting Tests  

All Tests set forth in this Schedule-H shall be conducted by the Independent Expert or such other agency or person 

as it may specify in consultation with the Authority.  

 

 

 

4. Tests for Safety Certification  

Tests for determining the conformity of the Project Facility with the Safety Requirements shall be conducted in 

accordance with Good Industry Practice and in conformity with Applicable Laws and Applicable Permits. 
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5. Completion Certificate/ Provisional Certificate  

Upon successful completion of Tests, the Independent Expert shall issue the Completion Certificate or the 

Provisional Certificate, as the case may be, in accordance with the provisions of Article 14.  

 

6. Tests during construction  

 

Without prejudice to the provisions of this Schedule-H, tests during construction shall be conducted in accordance 

with the provisions of Clause 13.3.1. 
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SCHEDULE – I – PROJECT COMPLETION SCHEDULE 

 

 

 
 

Project Completion Schedule  

 

During Construction Period, the Concessionaire shall comply with the requirements set forth in this Schedule-I for each 

of the Project Milestones and the Scheduled Completion Date (the “Project Completion Schedule”). Within 15 

(fifteen) days of the date of achievement of each Project Milestone, the Concessionaire shall notify the Authority of such 

compliance along with necessary particulars thereof.  

 

1 Project Milestone-I: 

 

1.1 Prior to the occurrence of Project Milestone-I, the Concessionaire shall have submitted the Detailed Project Report 

of the Project to the Authority and the Independent Expert for review and approval.  

 

1.2 Project Milestone-I shall occur at completion of 3 (three) months from the Appointed Date (the “Project Milestone-

I”) 

 

2 Project Milestone-II Scheduled Completion Date 

 

2.1 The Scheduled Completion Date shall be 60 (sixty) months from the Appointed Date.  

 

2.2 On or before the Scheduled Completion Date, the Concessionaire shall have completed the construction of New 

Facilities in accordance with this Agreement. 

 

3 Extension of period  

 

Upon extension of any or all of the aforesaid Project Milestones and/or the Scheduled Completion Date, under and 

in accordance with the provisions of this Agreement, the Project Completion Schedule shall be deemed to have been 

amended accordingly.  
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SCHEDULE – J – MAINTENANCE MANUAL, SERVICE MAINTENANCE 

REQUIREMENTS 

 

 
1. Service Requirements  

1.1. The Concessionaire shall adhere to Good Industry Practices for maintaining Service quality and shall maintain 

up to date certifications of industry best practices and standards for Service quality, as may be applicable from 

time to time during the Concession Period.  

1.2. Further, Concessionaire shall develop and submit a Service quality manual, in reference to Annex -I of this 

Schedule-J, to the Independent Expert laying down processes and procedures related to the quality assurance 

of Services offered to Users of the Warehouse Facility.  

 

 

2. Maintenance Requirements  

2.1. The Concessionaire shall, at all times, operate and maintain the Project Facility in accordance with the 

provisions of the Agreement, Applicable Laws and Applicable Permits. In particular, the Concessionaire shall, 

at all times during the Operation Period, conform to the Maintenance Requirements set forth in this Schedule-

J. 

2.2. The Concessionaire shall repair or rectify any defect or deficiency set forth in Paragraph 2.3 and 2.4 of this 

Schedule-J within the time limit specified therein and any failure in this behalf shall constitute a breach of the 

Agreement. Upon occurrence of any breach hereunder, the Authority shall be entitled to recover Damages as 

set forth in the Agreement, without prejudice to the rights of the Authority under the Agreement, including 

Termination thereof.  

 

Repair/rectification of defects and deficiencies 

 
2.3. The obligations of the Concessionaire in respect of Maintenance Requirements shall include repair and 

rectification of the defects and deficiencies of Project Assets in accordance with Good Industry Practice and 

within the time limit specified by the Independent Expert.  

 

The Concessionaire shall furnish the Maintenance Manual to the Independent Expert in reference to but not 

limited to the following standards: 

 
• Building maintenance as per CPWD Maintenance Manual-2019.  

• Equipment maintenance as per Good Industry Practices. Equipment fitness certificates are to be submitted to 

the Independent Expert.  

• Maintenance history book is to be maintained for all the equipment.  

• Maintenance for rigid pavement as per IRC:SP: 83:2018  

• Maintenance for flexible pavement as per IRC: SP: 82: 2015  

• Maintenance for interlocking concrete block pavement as per IRC: SP: 63:2018.  

• Road Lighting maintenance as per IS: 1944:1970/1981.  

• Firefighting system-Maintenance of Piping systems as per maintenance manual by CPHEEO and fire hydrants 

as per NBC.  

• Fire safety extinguishers maintenance as per IS 2190:2010 & IS 1648:1961.  

• Water supply and drainage system maintenance as per IS 2065 :1983.  

• Storm water system  

• Painting works as per IS 2395:1994.  

• The Concessionaire shall use all possible and updated technology in sanitation, solid waste management and 

disposal and rainwater harvesting for better upkeep and maintaining the best hygienic conditions in the 

Warehouse Facility.  
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The Maintenance Manual shall cover all the activities required for maintenance of all the Project Assets. A reference of 

various activities and their prescribed maintenance frequency is provided below 

 

S. No. Activity Frequency 

Landscaping Areas 

1 

Watering of landscaped areas to be 

done with proper permanent water 

supply arrangements like sprinklers 

etc. 

At least once daily/As per 

requirement 

2 Damaged trees and bushes 

To be replaced within 3 days and in 

case of any hinderance to traffic or 

pedestrian movement, the same is to 

be cleared immediately. 

3 

Obstructions caused by landscaping 

obstructing the minimum headroom 

of 5 m above the driveway or 

obstructing the visibility of road signs 

To be removed within 1 day 

Wet Utilities 

1 Damage to related to water supply 

Restoration through temporary 

measures within 4 hours 

Restoration through permanent 

measures within 3 days. 

2 Damage of drainage system 

Restoration through temporary 

measures within 4 hours 

Restoration through permanent 

measures within 1 day 

3 Damage of sanitary installations 

Leakages to be repaired within 24 

hours 

Damage to septic tank to be repaired 

within 1 day after detection 

4 
Damage to rainwater harvesting 

system 

Restoration through temporary 

measures within 1 days 

Restoration through permanent 

measures within 7 days 

Periodically desilting and particularly 

prior to pre-monsoon & monsoon 

Solid Waste Management 

1 

Refuse or solid waste to be disposed 

of to the secondary collection centres 

or designated disposal sites 

Daily 

Electrical Utilities 

1 

Functioning of power supply, 

electrical installations and electrical 

equipment for buildings and external 

Power supply to common areas to be 

restored within 30 seconds during the 

night and within 5 minutes during the 

day, in the event of a power shortage, 

using the DG set. 

24 hours back up is required for cold 

storage as well as  

common operating areas.  

Safety audit as per requirement / once 

in a year whichever is minimum  

2 

Electrical fittings like bulbs, lamp 

shades, wiring etc. to be operational 

at all times 

Replacement/restoration through 

temporary measure within 4 hours 

Restoration through permanent 

measure within 2 days 

3 

Damage to internal lighting 

(Illumination of the Warehouse 

Facility) 

Restoration through temporary 

measures within 4 hours 

Restoration through permanent 

measures within 2 days 

Lighting level falling below the 

Standards and Specifications to be 

rectified within 4 hours 
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4 Damage to exterior lighting 

Faults and minor failures to be 

repaired within 4 hours 

Any major failure of the system to be 

repaired within 1 day 

5 Safety audit At least once in a year 

Fire Fighting System 

1 

Cleaning of firefighting equipment 

including portable fire extinguishers, 

smoke detectors/fire detectors, fire 

pump panels, valves, hydrants, piping 

of all types etc. 

At least once in a fortnight & as and 

when required 

2 
Check working of fire extinguishers 

including powder checking 
At least once in every 3 months 

3 

Check working and functioning of 

automatic analogous addressable fire 

detection, fire alarm, and firefighting 

system periodically 

At least once in every 3 months 

4 Replacement of fire extinguisher 
Prior to the expiry date or once in 

every 3 years whichever is minimum. 

5 
Defective or damaged fire fighting 

Equipment 

Defective detectors to be replaced 

within 1 day. 

6 Fire mock drill 

Every month/ as per requirement of 

Chief Fire officers of area in which 

the Warehouse Facility is located 

whichever is minimum. 

7 Safety audit At least once in a year. 

Miscellaneous  

1 

Regular pest and rodent control 

treatment for all buildings and 

landscaped areas 

At least once every month 

2 
Cleaning of any other 

equipment/Misc. items 
As and when required 

 

 
2.4. The Concessionaire shall at all times maintain an adequate inventory of spares and consumables to meet the 

Maintenance Requirements.  

 
2.5. In respect of any defect or deficiency, the Independent Expert may, in conformity with Good Industry Practice, 

specify the permissible limit of deviation or deterioration with reference to the Specifications and Standards, 

and any deviation or deterioration beyond the permissible limit shall be repaired or rectified by the 

Concessionaire in accordance with Good Industry Practice and within the time limit specified by the 

Independent Expert.  

 

Extension of time limit. 

 
2.6. Notwithstanding anything to the contrary specified in this Schedule-J, if the nature and extent of any defect or 

deficiency justifies more time for its repair or rectification than the time specified herein, the Concessionaire 

shall be entitled to additional time in conformity with Good Industry Practice. Such additional time shall be 

determined by the Independent Expert and conveyed to the Concessionaire and the Authority with reasons 

thereof.  

Emergency repairs/restoration 

 
2.7. Notwithstanding anything to the contrary contained in this Schedule-J, if any defect, deficiency or 

deterioration in the Project Facility poses a hazard to safety or risk of damage to property, the Concessionaire 

shall promptly take all reasonable measures for eliminating or minimising such danger.  

 

Inspection by the Concessionaire 
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2.8. The Concessionaire shall, through its engineer, undertake a periodic (at least weekly) visual inspection of the 

Project Facility in accordance with the Maintenance Manual and maintain a record thereof in a register to be 

kept in such form and manner as the Independent Expert may specify. Such record shall be kept in safe 

custody of the Concessionaire and shall be open to inspection by the Authority and the Independent Expert at 

any time during office hours.  

 

Divestment Requirements 

 

2.9. All defects and deficiencies specified in this Schedule-J shall be repaired and rectified by the Concessionaire 

so that the Project Facility conforms to the Maintenance Requirements on the Transfer Date.  

 

Display of Schedule – J 

 

2.10. The Concessionaire shall display a copy of this Schedule-J at the Project Facility along with the Complaint 

Register stipulated in Clause 39.1.  
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Annexure I (Schedule – J) 

SERVICE QUALITY MANUAL 

 

The Concessionaire shall furnish the Service Quality Manual for all the Services undertaken under Schedule C of this 

Agreement but not limited to the major Services to the Independent Expert:  

i. Core Logistics Services  

ii. Supporting Services 

iii. Security Services 

iv. Other Services as prescribed by the Authority  

 

The Service Quality Manual shall adhere to ISO 9001:2015-Quality management systems which shall include, but not 

limited to the following:  

i. Customer focus  

ii. Leadership  

iii. Involvement of people  

iv. Process approach  

v. System approach to management  

vi. Continuous improvement  

vii. Factual approach to decision making  

viii. Mutually beneficial supplier relationships  

 

The Service Quality Manual shall be revised on an annual basis based on the quantum and type of the Services at the 

Warehouse Facility and as approved by the Independent Expert. 
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SCHEDULE – K – SAFETY REQUIREMENTS 

 
1. Guiding principles  

1.1. Safety Requirements aim at reduction in injuries, loss of life and damage to property resulting from accidents 

on or about the Project, irrespective of the person(s) at fault.  

1.2. Safety Requirements apply to all phases of construction, operation, and maintenance with emphasis on 

identification of factors associated with accidents, consideration of the same, and implementation of 

appropriate remedial measures.  

1.3. Safety Requirements include measures associated with safe movement, safety management, safety equipment, 

fire safety, enforcement, and emergency response, with particular reference to the Safety Guidelines specified 

in Annex - I of this Schedule -K.  

 

2. Obligations of the Concessionaire  

a) Applicable Laws and Applicable Permits.  

b) Provisions of this Agreement.  

c) Manuals, if any, issued by the Authority or any Designated GOI Agency.  

d) Relevant Standards/Guidelines contained in internationally accepted codes; and  

e)  Good Industry Practice.  

 

3. Appointment of Safety Consultant  

3.1. For carrying out safety audit of the Project Facility under and in accordance with this Schedule K, the 

Authority shall appoint from time to time, one or more qualified firms or organisations as its consultants (the 

“Safety Consultant”). The Safety Consultant shall employ a team comprising, without limitation, one safety 

expert and one logistics services expert to undertake safety audit of the Project Facility.  

3.2. Once in every Accounting Year, a safety audit shall be carried out by the Safety Consultant. It shall review, 

compile, and analyse the annual report and accident data of the preceding year, and undertake an inspection of 

the Project Facility. The Safety Consultant shall complete the safety audit within a period of 1 (one) month and 

submit a safety report (the “Safety Report”) recommending specific improvements, if any, required to be 

made to the Project Facility. The Safety Report shall be submitted to the Authority in 5 (five) copies. One copy 

each of the Safety Report shall be forwarded by the Authority to the Concessionaire and the Independent 

Expert forthwith. 

4. Safety measures during Operation Period  

4.1. The Concessionaire shall develop, implement and administer a safety programme for the Project Facility, staff, 

Users and persons, and property belonging to the Users, which shall include correction of safety violations and 

deficiencies, and all other actions necessary to provide a safe environment in accordance with this Agreement. 

4.2. The Concessionaire shall keep a copy of every first information report recorded by the Police / or details of the 

accidents resulting equipment malfunctions or failure or human error with respect to any accident occurring on 

or about the Project Facility. In addition, the Concessionaire shall also collect data for all cases of accidents not 

recorded by the Police. The information so collected shall be summarised and submitted to the Authority at the 

conclusion of every quarter. 

4.3. The Concessionaire shall submit to the Authority before the 31st (thirty first) May of each year, an annual 

report (in three copies) containing, without limitation, a detailed listing and analysis of all accidents of the 
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preceding Accounting Year and the measures taken by the Concessionaire pursuant to the provisions of 

Paragraph 4.1 of this Schedule-K for averting or minimising such accidents in future. 

4.4. Once in every Accounting Year, the Authority shall cause a safety audit to be carried out for review and 

analysis of the annual report and accident data of the preceding year. The recommendations of such safety 

audit shall be communicated to the Concessionaire and the Independent Expert. Within 15 (fifteen) days of 

receipt of such communication from the Authority, the Concessionaire and the Independent Expert shall send 

their respective comments thereon to the Authority, and no later than 15 (fifteen) days of receiving such 

comments, the Authority shall review the same and by notice direct the Concessionaire to carry out any or all 

of the recommendations with such modifications as the Authority may specify.  

5. Costs and Expenses 

Costs and expenses incurred in connection with the Safety Requirements set forth herein, including the 

provisions of Paragraph 2 of this Schedule-K, shall be borne by the Concessionaire. 
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Annexure I (Schedule – K) 

SAFETY GUIDELINES 

 
1. System integrity  

In the design of the Project Facility, particular care shall be taken to minimise the likely incidence of failure.  

 

2. Safety management  

A safety statement shall be prepared by the Concessionaire once every quarter to bring out clearly the system of 

management of checks and maintenance tolerances for various elements comprising the Project Facility and 

compliance thereof. The statement shall also bring out the nature and extent of staff training and awareness in 

dealing with such checks and tolerances. Two copies of the statement shall be sent to the Independent Expert 

within 15 (fifteen) days of the close of every quarter.  

 

3. Emergency  

A set of emergency procedures shall be formulated to deal with different emergency situations and the 

operations staff shall be trained to respond appropriately during emergency through periodic simulated 

exercises as laid down in a manual for management of disasters (the “Disaster Management Manual”) to be 

prepared and published by the Concessionaire prior to Final COD. The Concessionaire shall provide 5 (five) 

copies each of the Disaster Management Manual to the Authority and the Independent Expert no later than 30 

(thirty) days prior to Final COD.  

 

4. Fire safety  

4.1. The Concessionaire shall conform to the standards specified by the US National Fire Protection Association 

(NFPA) in NFPA-61-B.  

4.2. To prevent fire in the Project Facility, the Concessionaire shall use fire resistant materials in the construction 

thereof and shall avoid use of materials which are to some extent flammable, or which emit smoke and harmful 

gases when burning.  

4.3. To deal with incidents of fire, the Concessionaire shall provide a hydrant-based fire-fighting system.  

 

5. Surveillance and Safety Manual  

The Concessionaire shall, no later than 60 (sixty) days prior to Final COD, evolve and adopt a manual for 

surveillance and safety of the Project Facility (the “Surveillance and Safety Manual”), in accordance with 

Good Industry Practice, and shall comply therewith in respect of the security and safety of the Project Facility, 

including its gate control, sanitation, fire prevention, environment protection. The Concessionaire shall provide 

5 (five) copies each of the Surveillance and Safety Manual to the Authority and the Independent Expert no 

later than 30 (thirty) days prior to Final COD. 

 
6. Watch and Ward  

The Concessionaire shall, at its own expense and in accordance with Good Industry Practice, provide and 

maintain all lighting, fencing, watch and ward arrangements for the safety and security of the Project Facility 

and all persons affected by it. 
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SCHEDULE – L - SELECTION OF INDEPENDENT EXPERT 

 
1. Selection of Independent Expert  

1.1. The provisions of the Model Request for Proposals for Selection of Technical Consultants, issued by the 

Ministry of Finance vide OM No. 24(23)/PF-II/2008 dated 21 May, 2009, or any substitute thereof shall apply 

for selection of an experienced firm to discharge the functions and duties of an Independent Expert. Provided, 

however, that no entity which is owned or controlled by the Authority shall be eligible for appointment as the 

Independent Expert hereunder.  

1.2. In the event of termination of an Independent Expert appointed in accordance with the provisions of Paragraph 

1.1, the Authority shall appoint another firm of technical consultants forthwith or may engage a government-

owned entity in accordance with the provisions of Paragraph 5 of this Schedule-L.  

2. Terms of Reference  

The Terms of Reference for the Independent Expert shall substantially conform with Schedule-M.  

3. Fee and expenses  

3.1. In determining the nature and quantum of duties and services to be performed by the Independent Expert 

during the Concession Period, the Authority shall endeavour that payments to the Independent Expert on 

account of fee and expenses do not exceed 2% (two per cent) of the Overall Total Project Cost, including 

Equity Support. Payments not exceeding such 2% (two per cent) shall be borne equally by the Authority and 

the Concessionaire in accordance with the provisions of this Agreement and any payments in excess thereof 

shall be borne entirely by the Authority.  

3.2. The nature and quantum of duties and services to be performed by the Independent Expert during the 

Operation Period shall be determined by the Authority in conformity with the provisions of this Agreement 

and with due regard for economy in expenditure. All payments made to the Independent Expert on account of 

fee and expenses during the Operation Period shall be borne equally by the Authority and the Concessionaire.  

4. Appointment of government entity as Independent Expert  

4.1. Notwithstanding anything to the contrary contained in this Schedule, the Authority may in its discretion 

appoint a government-owned entity as the Independent Expert; provided that such entity shall be a body 

corporate having as one of its primary function the provision of consulting, advisory and supervisory services 

for engineering projects; provided further that a government owned entity which is owned or controlled by the 

Authority shall not be eligible for appointment as Independent Expert.  
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SCHEDULE – M- TERMS OF REFERENCE FOR INDEPENDENT EXPERT 

 

 
1. Scope  

1.1.  These Terms of Reference for the Independent Expert (the “TOR”) are being specified pursuant to the 

Concession Agreement dated [•] (the “Agreement”), which has been entered into between the Authority and 

[•] (the “Concessionaire”) to establish Warehousing Facility at [•] in district [•] in the State of [•] on Design, 

Build, Finance, Operate and Transfer (“DBFOT”) basis, [and a copy of which is annexed hereto and marked 

as Annex-I to form part of this TOR].  

1.2. This TOR shall apply to construction, designing, operation and maintenance of the Project Facility.  

2.  Definitions and interpretation  

2.1. The words and expressions beginning with or in capital letters used in this TOR and not defined herein but 

defined in the Agreement shall have, unless repugnant to the context, the meaning respectively assigned to 

them in the Agreement.  

2.2. References to Articles, Clauses and Schedules in this TOR shall, except where the context otherwise requires, 

be deemed to be references to the Articles, Clauses and Schedules of the Agreement, and references to 

Paragraphs shall be deemed to be references to Paragraphs of this TOR.  

2.3. The rules of interpretation stated in Clauses 1.2, 1.3 and 1.4 of the Agreement shall apply, mutatis mutandis, to 

this TOR.  

3. Role and functions of the Independent Expert  

3.1. The role and functions of the Independent Expert shall include the following 

3.1.1. : (i) review of the Drawings and Documents as set forth in Paragraph 4;  

3.1.2. (ii) review, inspection and monitoring of Construction Works as set forth in Paragraph 4;  

3.1.3. (iii) review, inspection and testing of Project Facility as set forth in Paragraph 4;  

3.1.4. (iv) conducting Tests on completion of construction and issuing Completion Certificate/ Provisional 

Certificate as set forth in Paragraph 4;  

3.1.5. (v) review, inspection and monitoring of O&M as set forth in Paragraph 5;  

3.1.6. (vi) review, inspection, and monitoring of Divestment Requirements as set forth in Paragraph 6;  

3.1.7. (vii) determining, as required under the Agreement, the costs of any works or services and/or their 

reasonableness;  

3.1.8. (viii) determining, as required under the Agreement, the period, or any extension thereof, for performing 

any duty or obligation;  

3.1.9. (ix) assisting the Parties in resolution of Disputes as set forth in Paragraph 8; and  

3.1.10. (x) undertaking all other duties and functions in accordance with the Agreement.  

3.2. The Independent Expert shall discharge its duties in a fair, impartial and efficient manner, consistent with the 

highest standards of professional integrity and Good Industry Practice.  
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4. Construction Period  

4.1. The Independent Expert shall undertake a detailed review of the Drawings to be furnished by the 

Concessionaire along with supporting data, including the geo-technical and hydrological investigations, 

topographical surveys and other surveys conducted as part of the feasibility report and any further revision 

thereof. The Independent Expert shall complete such review and send its comments/observations to the 

Authority and the Concessionaire within 15 (fifteen) days of receipt of such Drawings. In particular, such 

comments shall specify the conformity or otherwise of such Drawings with the Scope of the Project and 

Specifications and Standards.  

4.2. The Independent Expert shall review any Drawings or modified Drawings or supporting Documents sent to it 

by the Concessionaire and furnish its comments within 7 (seven) days (or such other shorter period, if any, as 

specified in the Agreement) of receiving such Drawings or Documents.  

4.3.  The Independent Expert shall review the business plan, detailed design, construction methodology, quality 

assurance procedures and the procurement, engineering and construction time schedule sent to it by the 

Concessionaire and furnish its comments within 15 (fifteen) days of receipt thereof.  

4.4. The Independent Expert shall review the detailed design and the manufacturing, installation, testing and 

commissioning plans for the Project Facility sent to it by the Concessionaire and furnish its comments within 

15 (fifteen) days of receipt thereof.  

4.5. Upon reference by the Authority, the Independent Expert shall review and comment on the EPC Contract or 

any other contract for construction, operation and maintenance of the Project Facility, and furnish its 

comments within 7 (seven) days from receipt of such reference from the Authority.  

4.6. The Independent Expert shall review the monthly progress report furnished by the Concessionaire and send its 

comments thereon to the Authority and the Concessionaire within 7 (seven) days of receipt of such report.  

4.7. The Independent Expert shall inspect the Construction Works and equipment (if any) once every month, 

preferably after receipt of the monthly progress report from the Concessionaire, but before the 20 th (twentieth) 

day of each month in any case, and make out a report of such inspection (the “Inspection Report”) setting 

forth an overview of the status, progress, quality and safety of construction, including the work methodology 

adopted, the materials used and their sources, and conformity of Construction Works and equipment with the 

Scope of the Project and the Specifications and Standards.  

4.8. The Independent Expert may inspect the Project Facility more than once in a month if any lapses, defects, or 

deficiencies require such inspections.  

4.9.  For determining that the Construction Works conform to Specifications and Standards, the Independent Expert 

shall require the Concessionaire to carry out, or cause to be carried out, tests on a sample basis, to be specified 

by the Independent Expert in accordance with Good Industry Practice for quality assurance. For purposes of 

this Paragraph 4.9, the tests prescribed in the relevant Manuals specified by the Government in relation to 

structures, buildings, lines, equipment and electrical systems (the “Quality Control Manuals”) or any 

modification/substitution thereof shall be deemed to be tests conforming to Good Industry Practice for quality 

assurance. The Independent Expert shall issue necessary directions to the Concessionaire for ensuring that the 

tests are conducted in a fair and efficient manner, and shall monitor and review the results thereof.  

4.10. The sample size of the tests, to be specified by the Independent Expert under Paragraph 4.9, shall comprise 

10% (ten per cent) of the quantity or number of tests prescribed for each category or type of tests in the Quality 

Control Manuals; provided that the Independent Expert may, for reasons to be recorded in writing, increase the 

aforesaid sample size by up to 10% (ten per cent) for certain categories or types of tests. 

4.11. The timing of tests referred to in Paragraph 4.9, and the criteria for acceptance/ rejection of their results shall 

be determined by the Independent Expert in accordance with the Quality Control Manuals. The tests shall be 

undertaken on a random sample basis and shall be in addition to, and independent of, the tests that may be 

carried out by the Concessionaire for its own quality assurance in accordance with Good Industry Practice. 
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4.12. In the event that the Concessionaire carries out any remedial works for removal or rectification of any defects 

or deficiencies, the Independent Expert shall require the Concessionaire to carry out, or cause to be carried out, 

tests to determine that such remedial works have brought the Construction Works into conformity with the 

Specifications and Standards, and the provisions of this Paragraph 4 shall apply to such tests. 

4.13. If at any time during the Construction Period, the Independent Expert determines that the Concessionaire has 

not made adequate arrangements for the safety of workers or any other persons in the zone of construction, or 

that any work is being carried out in a manner that threatens the safety of the workers or any other persons in 

the zone of construction, it shall make a recommendation to the Authority forthwith, identifying the whole or 

part of the Construction Works that should be suspended for ensuring safety in respect thereof. 

4.14. In the event that the Concessionaire carries out any remedial measures to secure the safety of suspended works 

and other persons in the zone of construction, it may, by notice in writing, require the Independent Expert to 

inspect such works, and within 3 (three) days of receiving such notice, the Independent Expert shall inspect the 

suspended works and make a report to the Authority forthwith, recommending whether or not such suspension 

may be revoked by the Authority. 

4.15. If suspension of Construction Works is for reasons not attributable to the Concessionaire, the Independent 

Expert shall determine the extension of dates set forth in the Project Completion Schedule, to which the 

Concessionaire is reasonably entitled, and shall notify the Authority and the Concessionaire of the same. 

4.16. The Independent Expert shall carry out, or cause to be carried out, all the Tests specified in Schedule-H and 

issue a Completion Certificate or Provisional Certificate. For carrying out its functions under this Paragraph 

4.17 and all matters incidental thereto, the Independent Expert shall act under and in accordance with the 

provisions of Article 14 and Schedule-H. 

4.17. Upon reference from the Authority, the Independent Expert shall make a fair and reasonable assessment of the 

costs of providing information, works and services as set forth in Article 16 and certify the reasonableness of 

such costs for payment by the Authority to the Concessionaire. 

4.18. The Independent Expert shall aid and advise the Concessionaire in preparing the Maintenance Manual. 

5.  Operation Period 

5.1. In respect of the Drawings, Documents and Safety Report received by the Independent Expert for its review 

and comments during the Operation Period, the provisions of Paragraph 4 shall apply, mutatis mutandis. 

5.2. The Independent Expert shall review the annual Maintenance Programme furnished by the Concessionaire and 

send its comments thereon to the Authority and the Concessionaire within 15 (fifteen) days of receipt of the 

Maintenance Programme. 

5.3. The Independent Expert shall review the monthly status report furnished by the Concessionaire and send its 

comments thereon to the Authority and the Concessionaire within 7 (seven) days of receipt of such report. 

5.4. The Independent Expert shall conduct audits to determine the performance of the Concessionaire for and in 

respect of the Key Performance Indicators in accordance with the terms of the Concession Agreement. 

5.5. The Independent Expert shall ensure periodic calibration of equipment as well as periodic check of all 

scientific testing equipment. 

5.6. The Independent Expert shall assess the amount of Damages, if any, payable or recoverable, as the case may 

be, under Clause 23.3, Clause 23.4 and notify the Concessionaire and the Authority of such amounts, in 

accordance with the terms of the Concession Agreement. 

5.7. . The Independent Expert may inspect the Project Facility more than once in a month, if any lapses, defects, or 

deficiencies require such inspections. 
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5.8. The Independent Expert shall in its O&M Inspection Report specify the tests, if any, that the Concessionaire 

shall carry out, or cause to be carried out, for the purpose of determining that the Project Facility is in 

conformity with the Maintenance Requirements. It shall monitor and review the results of such tests and the 

remedial measures, if any, taken by the Concessionaire in this behalf.  

5.9. In respect of any defect or deficiency referred to in Paragraph 2 of Schedule-J, the Independent Expert shall, 

in conformity with Good Industry Practice, specify the permissible limit of deviation or deterioration with 

reference to the Specifications and Standards and shall also specify the time limit for repair or rectification of 

any deviation or deterioration beyond the permissible limit.  

5.10. The Independent Expert shall determine if any delay has occurred in completion of repair or remedial works in 

accordance with the Agreement, and shall also determine the Damages, if any, payable by the Concessionaire 

to the Authority for such delay.  

5.11. The Independent Expert shall examine the request of the Concessionaire for closure of any section of the 

Project Facility for undertaking maintenance/repair thereof, keeping in view the need to minimise disruption in 

Project Facilities and the time required for completing such maintenance/repair in accordance with Good 

Industry Practice. It shall grant permission with such modifications, as it may deem necessary, within 3 (three) 

days of receiving a request from the Concessionaire. Upon expiry of the permitted period of closure, the 

Independent Expert shall monitor the re-opening of such section, and in case of delay, determine the Damages 

payable by the Concessionaire to the Authority.  

5.12. The Independent Expert shall monitor and review the curing of defects and deficiencies by the Concessionaire 

as set forth in Clause 19.4.  

5.13. In the event that the Concessionaire notifies the Independent Expert of any modifications that it proposes to 

make to the Project Facility, the Independent Expert shall review the same and send its comments to the 

Authority and the Concessionaire within 15 (fifteen) days of receiving the proposal.  

6. Termination  

6.1. At any time, not earlier than 90 (ninety) days prior to Termination but not later than 15 (fifteen) days prior to 

such Termination, the Independent Expert shall, in the presence of a representative of the Concessionaire, 

inspect the Project Facility for determining compliance by the Concessionaire with the Divestment 

Requirements set forth in Clause 32.1 and, if required, cause tests to be carried out at the Concessionaire’s cost 

for determining such compliance. If the Independent Expert determines that the status of the Project Facility is 

such that its repair and rectification would require a larger amount than the sum set forth in Clause 33.2, it 

shall recommend retention of the required amount in the Escrow Account and the period of retention thereof. 

6.2. The Independent Expert shall inspect the Project Facility once in every 15 (fifteen) days during a period of 90 

(ninety) days after Termination for determining the liability of the Concessionaire under Article 33, in respect 

of the defects or deficiencies specified therein. If any such defect or deficiency is found by the Independent 

Expert, it shall make a report in reasonable detail and send it forthwith to the Authority and the 

Concessionaire.  

7. Determination of costs and time  

7.1. The Independent Expert shall determine the costs, and/or their reasonableness, that are required to be 

determined by it under the Agreement.  

7.2. The Independent Expert shall determine the period, or any extension thereof, that is required to be determined 

by it under the Agreement. 

8. Assistance in Dispute resolution 

8.1. When called upon by either Party in the event of any Dispute, the Independent Expert shall mediate and assist 

the Parties in arriving at an amicable settlement. In the event of any disagreement between the Parties 

regarding the meaning, scope and nature of Good Industry Practice, as set forth in any provision of the 
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Agreement, the Independent Expert shall specify such meaning, scope and nature by issuing a reasoned written 

statement relying on good industry practice and authentic literature. 

9. Other duties and functions 

9.1. The Independent Expert shall perform all other duties and functions specified in the Agreement. 

10.  Miscellaneous 

10.1. The Independent Expert shall notify its programme of inspection to the Authority and to the Concessionaire, 

who may, in their discretion, depute their respective representatives to be present during the inspection. 

10.2.  A copy of all communications, comments, instructions, Drawings or Documents sent by the Independent 

Expert to the Concessionaire pursuant to this TOR, and a copy of all the test results with comments of the 

Independent Expert thereon shall be furnished by the Independent Expert to the Authority forthwith. 

10.3. The Independent Expert shall obtain, and the Concessionaire shall furnish in 2 (two) copies thereof, all 

communications and reports required to be submitted, under this Agreement, by the Concessionaire to the 

Independent Expert, whereupon the Independent Expert shall send 1 (one) of the copies to the Authority along 

with its comments thereon. 

10.4.  The Independent Expert shall retain at least one copy each of all Drawings and Documents received by it, 

including ‘as-built’ Drawings, and keep them in its safe custody. 

10.5.  Upon completion of its assignment hereunder, the Independent Expert shall duly classify and list all 

Drawings, Documents, results of tests and other relevant records, and hand them over to the Authority or such 

other person as the Authority may specify, and obtain written receipt thereof. 2 (two) copies of the said 

documents shall also be furnished in their editable digital format or in such other medium or manner as may be 

acceptable to the Authority. 

10.6. Wherever no period has been specified for delivery of services by the Independent Expert, the Independent 

Expert shall act with the efficiency and urgency necessary for discharging its functions in accordance with 

Good Industry Practice. 

10.7. The terms of reference may also include other roles and responsibilities of the Independent Expert as decided 

by the Authority on case to case basis while issuing the RFP for Independent Expert. 
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SCHEDULE-N - ESCROW AGREEMENT 

 

THIS ESCROW AGREEMENT is entered into on this the [•] day of [•] 20 [•]  

 

AMONGST  

 

1. [•], a company incorporated under the provisions of the [•] and having its registered office at……… (hereinafter 

referred to as the “Concessionaire” which expression shall, unless repugnant to the context or meaning thereof, 

include its successors, permitted assigns and substitutes);  

2. [•] (insert name and particulars of Lenders’ Representative) and having its registered office at……… and acting for 

and on behalf of the Senior Lenders as their duly authorised agent with regard to matters arising out of or in relation 

to this Agreement (hereinafter referred to as the “Lenders’ Representative” which expression shall, unless 

repugnant to the context or meaning thereof, include its successors and substitutes);  

3. [•] (insert name and particulars of the Escrow Bank) and having its registered office at……… (hereinafter referred to 

as the “Escrow Bank” which expression shall, unless repugnant to the context or meaning thereof, include its 

successors and permitted substitutes); and  

4. THE CENRAL WAREHOUSING CORPORATION, represented by [•], and having its offices at [●] (hereinafter 

referred to as the “Authority” or “CWC” which expression shall, unless repugnant to the context or meaning 

thereof, include its administrators, successors and assigns).  

 

 

WHEREAS:  

 

 

(A) The Authority has entered into a Concession Agreement dated [•] with the Concessionaire (the “Concession 

Agreement”) for developing a Warehouse Facility at [•] in district [•] in the State of [•] (“Project”) on Design, Build, 

Finance, Operate and Transfer (“DBFOT”) basis, [and a copy of which is annexed hereto and marked as Annexure-A to 

form part of this Agreement].  

 

(B) Senior Lenders have agreed to finance the Project in accordance with the terms and conditions set forth in the 

Financing Agreements.  

 

(C) The Concession Agreement requires the Concessionaire to establish an Escrow Account, inter alia, on the terms and 

conditions stated therein.  

 

NOW, THEREFORE, in consideration of the foregoing and the respective covenants and agreements set forth in this 

Agreement, the receipt and sufficiency of which is hereby acknowledged, and intending to be legally bound hereby, the 

Parties agree as follows:  

 
1. DEFINITIONS AND INTERPRETATION  

1.1. Definitions  

In this Agreement, the following words and expressions shall, unless repugnant to the context or meaning thereof, have 

the meaning hereinafter respectively assigned to them:  

“Agreement” means this Escrow Agreement and any amendment thereto made in accordance with the provisions 

contained herein; 

“Concession Agreement” means the Concession Agreement referred to in Recital (A) above [and annexed hereto as 

Annexure-A], and shall include all of its Recitals and Schedules and any amendments made thereto in accordance 

with the provisions contained in this behalf therein;  

“Cure Period” means the period specified in this Agreement for curing any breach or default of any provision of 

this Agreement by the Concessionaire, and shall commence from the date on which a notice is delivered by the 
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Authority or the Lenders’ Representative, as the case may be, to the Concessionaire asking the latter to cure the 

breach or default specified in such notice;  

“Escrow Account” means an escrow account established in terms of and under this Agreement, and shall include 

the Sub-Accounts;  

“Escrow Default” shall have the meaning ascribed thereto in Clause 6.1;  

“Lenders’ Representative” means the person referred to as the Lenders’ Representative in the foregoing Recitals;  

“Parties” means the parties to this Agreement collectively and “Party” shall mean any of the Parties to this 

Agreement individually;  

“Payment Date” means, in relation to any payment specified in Clause 4.1, the date(s) specified for such payment; 

and  

“Sub-Accounts” means the respective sub-accounts of the Escrow Account, into which the monies specified in 

Clause 4.1 would be credited every month and paid out if due, and if not due in a month, then appropriated 

proportionately in such month and retained in the respective subaccounts and paid out therefrom on the Payment 

Date(s). 

1.2. Interpretation 

1.2.1. References to Lenders’ Representative shall, unless repugnant to the context or meaning thereof, mean 

references to the Lenders’ Representative, acting for and on behalf of Senior Lenders.  

1.2.2. The words and expressions beginning with capital letters and defined in this Agreement shall have the 

meaning ascribed thereto herein, and the words and expressions used in this Agreement and not defined 

herein but defined in the Concession Agreement shall, unless repugnant to the context, have the meaning 

ascribed thereto in the Concession Agreement. 

1.2.3.  References to Clauses are, unless stated otherwise, references to Clauses of this Agreement. 

1.2.4. The rules of interpretation stated in Clauses 1.2, 1.3 and 1.4 of the Concession Agreement shall apply, 

mutatis mutandis, to this Agreement 

 

2. ESCROW ACCOUNT  

2.1. Escrow Bank to act as trustee 

2.1.1. The Concessionaire hereby appoints the Escrow Bank to act as trustee for the Authority, the Lenders’ 

Representative and the Concessionaire in connection herewith and authorises the Escrow Bank to 

exercise such rights, powers, authorities and discretion as are specifically delegated to the Escrow Bank 

by the terms hereof together with all such rights, powers, authorities and discretion as are reasonably 

incidental hereto, and the Escrow Bank accepts such appointment pursuant to the terms hereof.  

2.1.2. The Concessionaire hereby declares that all rights, title and interest in and to the Escrow Account shall be 

vested in the Escrow Bank and held in trust for the Authority, the Lenders’ Representative and the 

Concessionaire, and applied in accordance with the terms of this Agreement. No person other than the 

Authority, the Lenders’ Representative and the Concessionaire shall have any rights hereunder as the 

beneficiaries of, or as third-party beneficiaries under this Agreement.  

2.2. Acceptance of Escrow Bank  

The Escrow Bank hereby agrees to act as such and to accept all payments and other amounts to be delivered to 

and held by the Escrow Bank pursuant to the provisions of this Agreement. The Escrow Bank shall hold and 

safeguard the Escrow Account during the term of this Agreement and shall treat the amount in the Escrow 

Account as monies deposited by the Concessionaire, Senior Lenders or the Authority with the Escrow Bank. In 

performing its functions and duties under this Agreement, the Escrow Bank shall act in trust for the benefit of, 
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and as agent for, the Authority, the Lenders’ Representative and the Concessionaire or their nominees, 

successors or assigns, in accordance with the provisions of this Agreement. 

2.3. Establishment and operation of Escrow Account  

2.3.1. Within 30 (thirty) days from the date of this Agreement, and in any case prior to the Appointed Date, the 

Concessionaire shall open and establish the Escrow Account with the [•] (name of Branch) Branch of the 

Escrow Bank. The Escrow Account shall be denominated in Rupees. 

2.3.2. The Escrow Bank shall maintain the Escrow Account in accordance with the terms of this Agreement and 

its usual practices and applicable regulations and pay the maximum rate of interest payable to similar 

customers on the balance in the said account from time to time.  

2.3.3. The Escrow Bank and the Concessionaire shall, after consultation with the Lenders’ Representative, 

agree on the detailed mandates, terms and conditions, and operating procedures for the Escrow Account, 

but in the event of any conflict or inconsistency between this Agreement and such mandates, terms and 

conditions, or procedures, this Agreement shall prevail.  

2.4. Escrow Bank’s fee  

The Escrow Bank shall be entitled to receive its fee and expenses in an amount, and at such times, as may be 

agreed between the Escrow Bank and the Concessionaire. For the avoidance of doubt, such fee and expenses 

shall form part of the O&M Expenses and shall be appropriated from the Escrow Account in accordance with 

Clause 4.1.  

2.5. Rights of the Parties  

Save and except as otherwise provided in the Concession Agreement, the rights of the Authority, the Lenders’ 

Representative and the Concessionaire in the monies held in the Escrow Account are set forth in their entirety 

in this Agreement and the Authority, the Lenders’ Representative and the Concessionaire shall have no other 

rights against or to the monies in the Escrow Account. 

2.6. Substitution of the Concessionaire  

The Parties hereto acknowledge and agree that upon substitution of the Concessionaire with the Nominated 

Company, pursuant to the Substitution Agreement, it shall be deemed for the purposes of this Agreement that 

the Nominated Company is a Party hereto and the Nominated Company shall accordingly be deemed to have 

succeeded to the rights and obligations of the Concessionaire under this Agreement on and with effect from the 

date of substitution of the Concessionaire with the Nominated Company. 

 
3. DEPOSITS INTO ESCROW ACCOUNT  

3.1. Deposits by the Concessionaire  

3.1.1. The Concessionaire agrees and undertakes that it shall deposit into and/or credit the Escrow Account 

with: 

a) all monies received in relation to the Project from any source, including the Senior Lenders, lenders of 

Subordinated Debt and the Authority;  

b) all funds received by the Concessionaire from its share-holders, in any manner or form;  

c) all Fee and any other revenues from or in respect of the Project, including the proceeds of any rentals, 

deposits, capital receipts or insurance claims; and  

d) all payments by the Authority, after deduction of any outstanding Concession Fee.  

 

3.1.2. The Concessionaire may at any time make deposits of its other funds into the Escrow Account, provided 

that the provisions of this Agreement shall apply to such deposits.  
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3.2. Deposits by the Authority  

The Authority agrees and undertakes that, as and when due and payable, it shall deposit into and/or credit the 

Escrow Account with: 

a) Any other monies disbursed by the Authority to the Concessionaire;  

b) All Fee collected by the Authority in exercise of its rights under the Concession Agreement; and  

c) Termination Payments.  

Provided that, notwithstanding the provisions of Clause 4.1.1, the Authority shall be entitled to appropriate 

from the aforesaid amounts, any Concession Fee due and payable to it by the Concessionaire under the 

Concession Agreement, and the balance remaining shall be deposited into the Escrow Account.  

3.3. Deposits by Senior Lenders  

The Lenders’ Representative agrees, confirms and undertakes that the Senior Lenders shall deposit into and/or 

credit the Escrow Account with all disbursements made by them in relation to or in respect of the Project; 

provided that notwithstanding anything to the contrary contained in this Agreement, the Senior Lenders shall 

be entitled to make direct payments to the EPC Contractor under and in accordance with the express provisions 

contained in this behalf in the Financing Agreements. 

3.4. Interest on deposits  

The Escrow Bank agrees and undertakes that all interest accruing on the balances of the Escrow Account shall 

be credited to the Escrow Account; provided that the Escrow Bank shall be entitled to appropriate therefrom 

the fee and expenses due to it from the Concessionaire in relation to the Escrow Account and credit the balance 

remaining to the Escrow Account.  

4. WITHDRAWALS FROM ESCROW ACCOUNT  

4.1. Withdrawals during Concession Period  

4.1.1. At the beginning of every month, or at such shorter intervals as the Lenders’ Representative and the 

Concessionaire may by written instructions determine, the Escrow Bank shall withdraw amounts from the 

Escrow Account and appropriate them in the following order by depositing such amounts in the relevant 

Sub-Accounts for making due payments, and if such payments are not due in any month, then retain such 

monies in such Sub-Accounts and pay out therefrom on the Payment Date(s):  

a) all taxes due and payable by the Concessionaire for and in respect of the Project;  

b) all payments relating to construction of the Project payable in accordance with the terms of the 

Concession Agreement, subject to and in accordance with the conditions, if any, set forth in the 

Financing Agreements;  

c) O&M Expenses, subject to the ceiling, if any, set forth in the Financing Agreements;  

d) O&M Expenses and other costs and expenses incurred by the Authority in accordance with the 

provisions of the Concession Agreement, and certified by the Authority as due and payable to it;  

e) Concession Fee due and payable to the Authority;  

f) monthly proportionate provision of Debt Service due in an Accounting Year;  

g) all payments and Damages certified by the Authority as due and payable to it by the Concessionaire 

pursuant to the Concession Agreement;  

h) monthly proportionate provision of debt service payments due in an Accounting Year in respect of 

Subordinated Debt;  

i) any reserve requirements set forth in the Financing Agreements; and  
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j) balance, if any, in accordance with the instructions of the Concessionaire 

4.1.2. No later than 60 (sixty) days prior to the commencement of each Accounting Year, the Concessionaire 

shall provide to the Escrow Bank, with prior written approval of the Lenders’ Representative, details of 

the amounts likely to be required for each of the payment obligations set forth in this Clause 4.1; 

provided that such amounts may be subsequently modified, with prior written approval of the Lenders’ 

Representative, if fresh information received during the course of the year makes such modification 

necessary.  

4.2. Withdrawals upon Termination  

Upon Termination of the Concession Agreement, all amounts standing to the credit of the Escrow 

Account shall, notwithstanding anything in this Agreement, be appropriated and dealt with in the 

following order: 

a) all taxes due and payable by the Concessionaire for and in respect of the Project;  

b) 90% (ninety per cent) of Debt Due excluding Subordinated Debt;  

c) outstanding Concession Fee and other payments;  

d) all payments and Damages certified by the Authority as due and payable to it by the Concessionaire 

pursuant to the Concession Agreement, and any claims in connection with or arising out of 

Termination;  

e) retention and payments arising out of, or in relation to, liability for defects and deficiencies set forth in 

Article 33 of the Concession Agreement;  

f) outstanding Debt Service including the balance of Debt Due;  

g) outstanding Subordinated Debt;  

h) incurred or accrued O&M Expenses;  

i) any other payments required to be made under the Concession Agreement; and  

j) balance, if any, in accordance with the instructions of the Concessionaire.  

4.3. Application of insufficient funds  

Funds in the Escrow Account shall be applied in the serial order of priority set forth in Clauses 4.1 and 

4.2, as the case may be. If the funds available are not sufficient to meet all the requirements, the Escrow 

Bank shall apply such funds in the serial order of priority until exhaustion thereof. 

4.4. Application of insurance proceeds  

Notwithstanding anything in this Agreement, the proceeds from all insurance claims, except life and 

injury, shall be deposited into and/or credited to the Escrow Account and utilised for any necessary 

repair, reconstruction, reinstatement, replacement, improvement, delivery or installation of the Project, 

and the balance remaining, if any, shall be applied in accordance with the provisions contained in this 

behalf in the Financing Agreements. 

4.5. Withdrawals during Suspension  

Notwithstanding anything to the contrary contained in this Agreement, the Authority may exercise all or 

any of the rights of the Concessionaire during the period of Suspension under Article 30 of the 

Concession Agreement. Any instructions given by the Authority to the Escrow Bank during such period 

shall be complied with as if such instruction were given by the Concessionaire under this Agreement and 

all actions of the Authority hereunder shall be deemed to have been taken for and on behalf of the 

Concessionaire. 

5. OBLIGATIONS OF THE ESCROW BANK  
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5.1. Segregation of funds  

Monies and other property received by the Escrow Bank under this Agreement shall, until used or applied in 

accordance with this Agreement, be held by the Escrow Bank in trust for the purposes for which they were 

received and shall be segregated from other funds and property of the Escrow Bank. 

5.2. Notification of balances  

7 (seven) business days prior to each Payment Date (and for this purpose the Escrow Bank shall be entitled to 

rely on an affirmation by the Concessionaire and/or the Lenders’ Representative as to the relevant Payment 

Dates), the Escrow Bank shall notify the Lenders’ Representative of the balances in the Escrow Account and 

Sub-Accounts as at the close of business on the immediately preceding business day. 

5.3. Communications and notices  

In discharge of its duties and obligations hereunder, the Escrow Bank: 

a) may, in the absence of bad faith or gross negligence on its part, rely as to any matters of fact which 

might reasonably be expected to be within the knowledge of the Concessionaire upon a certificate 

signed by or on behalf of the Concessionaire;  

b) may, in the absence of bad faith or gross negligence on its part, rely upon the authenticity of any 

communication or document believed by it to be authentic;  

c) shall, within 5 (five) business days after receipt, deliver a copy to the Lenders’ Representative of any 

notice or document received by it in its capacity as the Escrow Bank from the Concessionaire or any 

other person hereunder or in connection herewith; and  

d) shall, within 5 (five) business days after receipt, deliver a copy to the Concessionaire of any notice or 

document received by it from the Lenders’ Representative in connection herewith.  

5.4. No set off  

The Escrow Bank agrees not to claim or exercise any right of set off, banker’s lien or other right or remedy with 

respect to amounts standing to the credit of the Escrow Account. For the avoidance of doubt, it is hereby 

acknowledged and agreed by the Escrow Bank that the monies and properties held by the Escrow Bank in the 

Escrow Account shall not be considered as part of the assets of the Escrow Bank and being trust property, shall 

in the case of bankruptcy or liquidation of the Escrow Bank, be wholly excluded from the assets of the Escrow 

Bank in such bankruptcy or liquidation. 

5.5. Regulatory approvals  

The Escrow Bank shall use its best efforts to procure, and thereafter maintain and comply with, all regulatory 

approvals required for it to establish and operate the Escrow Account. The Escrow Bank represents and 

warrants that it is not aware of any reason why such regulatory approvals will not ordinarily be granted to the 

Escrow Bank. 

6. ESCROW DEFAULT  

6.1. Escrow Default  

6.1.1. Following events shall constitute an event of default by the Concessionaire (an “Escrow Default”) unless 

such event of default has occurred as a result of Force Majeure or any act or omission of the Authority or 

the Lenders’ Representative:  

a) the Concessionaire commits breach of this Agreement by failing to deposit any receipts into the 

Escrow Account as provided herein and fails to cure such breach by depositing the same into the 

Escrow Account within a Cure Period of 5 (five) business days;  

b) the Concessionaire causes the Escrow Bank to transfer funds to any account of the Concessionaire in 

breach of the terms of this Agreement and fails to cure such breach by depositing the relevant funds 
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into the Escrow Account or any Sub-Account in which such transfer should have been made, within a 

Cure Period of 5 (five) business days; or  

c) the Concessionaire commits or causes any other breach of the provisions of this Agreement and fails to 

cure the same within a Cure Period of 5 (five) business days.  

6.1.2. Upon occurrence of an Escrow Default, the consequences thereof shall be dealt with under and in 

accordance with the provisions of the Concession Agreement.  

7. TERMINATION OF ESCROW AGREEMENT  

7.1. Duration of the Escrow Agreement  

This Agreement shall remain in full force and effect so long as any sum remains to be advanced or is 

outstanding from the Concessionaire in respect of the debt, guarantee or financial assistance received by it from 

the Senior Lenders, or any of its obligations to the Authority remain to be discharged, unless terminated earlier 

by consent of all the Parties or otherwise in accordance with the provisions of this Agreement. 

7.2. Substitution of Escrow Bank  

The Concessionaire may, by not less than 45 (forty-five) days prior notice to the Escrow Bank, the Authority 

and the Lenders’ Representative, terminate this Agreement and appoint a new Escrow Bank, provided that the 

new Escrow Bank is acceptable to the Lenders’ Representative and arrangements are made satisfactory to the 

Lenders’ Representative for transfer of amounts deposited in the Escrow Account to a new Escrow Account 

established with the successor Escrow Bank. The termination of this Agreement shall take effect only upon 

coming into force of an Escrow Agreement with the substitute Escrow Bank. 

7.3. Closure of Escrow Account  

The Escrow Bank shall, at the request of the Concessionaire and the Lenders’ Representative made on or after 

the payment by the Concessionaire of all outstanding amounts under the Concession Agreement and the 

Financing Agreements including the payments specified in Clause 4.2, and upon confirmation of receipt of such 

payments, close the Escrow Account and Sub-Accounts and pay any amount standing to the credit thereof to the 

Concessionaire. Upon closure of the Escrow Account hereunder, the Escrow Agreement shall be deemed to be 

terminated. 

8. SUPPLEMENTARY ESCROW AGREEMENT  

8.1. Supplementary escrow agreement  

The Lenders’ Representative and the Concessionaire shall be entitled to enter into a supplementary escrow 

agreement with the Escrow Bank providing, inter alia, for detailed procedures and documentation for 

withdrawals from Sub-Accounts pursuant to Clause 4.1.1 and for matters not covered under this Agreement 

such as the rights and obligations of Senior Lenders and lenders of Subordinated Debt, investment of surplus 

funds, restrictions on withdrawals by the Concessionaire in the event of breach of this Agreement or upon 

occurrence of an Escrow Default, procedures relating to operation of the Escrow Account and withdrawal 

therefrom, reporting requirements and any matters incidental thereto; provided that such supplementary escrow 

agreement shall not contain any provision which is inconsistent with this Agreement and in the event of any 

conflict or inconsistency between provisions of this Agreement and such supplementary escrow agreement, the 

provisions of this Agreement shall prevail. 

9. INDEMNITY  

9.1. General indemnity  

9.1.1. The Concessionaire will indemnify, defend and hold the Authority, Escrow Bank and the Senior Lenders, 

acting through the Lenders’ Representative, harmless against any and all proceedings, actions and third 

party claims for any loss, damage, cost and expense arising out of any breach by the Concessionaire of 

any of its obligations under this Agreement or on account of failure of the Concessionaire to comply with 

Applicable Laws and Applicable Permits.  

9.1.2. The Authority will indemnify, defend and hold the Concessionaire harmless against any and all 

proceedings, actions and third party claims for any loss, damage, cost and expense arising out of failure 
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of the Authority to fulfil any of its obligations under this Agreement materially and adversely affecting 

the performance of the Concessionaire’s obligations under the Concession Agreement or this Agreement 

other than any loss, damage, cost and expense arising out of acts done in discharge of their lawful 

functions by the Authority, its officers, servants and agents.  

9.1.3. The Escrow Bank will indemnify, defend and hold the Concessionaire harmless against any and all 

proceedings, actions and third party claims for any loss, damage, cost and expense arising out of failure 

of the Escrow Bank to fulfil its obligations under this Agreement materially and adversely affecting the 

performance of the Concessionaire’s obligations under the Concession Agreement other than any loss, 

damage, cost and expense, arising out of acts done in discharge of their lawful functions by the Escrow 

Bank, its officers, servants and agents.  

9.2. Notice and contest of claims  

In the event that any Party hereto receives a claim from a third party in respect of which it is entitled to the 

benefit of an indemnity under Clause 9.1 or in respect of which it is entitled to reimbursement (the “Indemnified 

Party”), it shall notify the other Party responsible for indemnifying such claim hereunder (the “Indemnifying 

Party”) within 15 (fifteen) days of receipt of the claim and shall not settle or pay the claim without the prior 

approval of the Indemnifying Party, which approval shall not be unreasonably withheld or delayed. In the event 

that the Indemnifying Party wishes to contest or dispute the claim, it may conduct the proceedings in the name 

of the Indemnified Party and shall bear all costs involved in contesting the same. The Indemnified Party shall 

provide all cooperation and assistance in contesting any claim and shall sign all such writings and documents as 

the Indemnifying Party may reasonably require. 

10. DISPUTE RESOLUTION  

10.1. Dispute Resolution  

10.1.1. Any dispute, difference or claim arising out of or in connection with this Agreement, which is not 

resolved amicably, shall be referred to the Dispute Resolution Board as set forth in Clause 37.2. The 

matters which cannot be resolved through Dispute Resolution Board shall be decided finally by reference 

to arbitration as set forth in Clause 37.3.  

10.1.2. The Arbitrators shall issue a reasoned award and such award shall be final and binding on the Parties. 

The place of arbitration shall be Delhi and the language of arbitration shall be English.  

11. MISCELLANEOUS PROVISIONS  

11.1. Governing law and jurisdiction  

This Agreement shall be construed and interpreted in accordance with and governed by the laws of India, and 

the courts in the State of ………. shall have jurisdiction over all matters arising out of or relating to this 

Agreement. 

11.2. Waiver of sovereign immunity  

The Authority unconditionally and irrevocably: 

a) agrees that the execution, delivery and performance by it of this Agreement constitute commercial acts 

done and performed for commercial purpose;  

b) agrees that, should any proceedings be brought against it or its assets, property or revenues in any 

jurisdiction in relation to this Agreement or any transaction contemplated by this Agreement, no 

immunity (whether by reason of sovereignty or otherwise) from such proceedings shall be claimed by 

or on behalf of the Authority with respect to its assets;  

c) waives any right of immunity which it or its assets, property or revenues now has, may acquire in the 

future or which may be attributed to it in any jurisdiction; and  

d) consents generally in respect of the enforcement of any judgement or award against it in any such 

proceedings to the giving of any relief or the issue of any process in any jurisdiction in connection with 

such proceedings (including the making, enforcement or execution against it or in respect of any 
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assets, property or revenues whatsoever irrespective of their use or intended use of any order or 

judgement that may be made or given in connection therewith).  

11.3. Priority of agreements  

In the event of any conflict between the Concession Agreement and this Agreement, the provisions contained in 

the Concession Agreement shall prevail over this Agreement. 

11.4. Alteration of terms  

All additions, amendments, modifications, and variations to this Agreement shall be effectual and binding only 

if in writing and signed by the duly authorised representatives of the Parties. 

11.5. Waiver 

11.5.1. Waiver by any Party of a default by another Party in the observance and performance of any provision 

of or obligations under this Agreement:  

a) shall not operate or be construed as a waiver of any other or subsequent default hereof or of other 

provisions of or obligations under this Agreement  

b) shall not be effective unless it is in writing and executed by a duly authorised representative of the 

Party; and  

c) shall not affect the validity or enforceability of this Agreement in any manner.  

11.5.2. Neither the failure by any Party to insist on any occasion upon the performance of the terms, 

conditions and provisions of this Agreement or any obligation thereunder nor time or other indulgence 

granted by any Party to another Party shall be treated or deemed as waiver of such breach or acceptance 

of any variation or the relinquishment of any such right hereunder.  

11.6. No third-party beneficiaries  

This Agreement is solely for the benefit of the Parties and no other person or entity shall have any rights 

hereunder. 

11.7. Survival 

11.7.1. Termination of this Agreement:  

a) shall not relieve the Parties of any obligations hereunder which expressly or by implication survive 

termination hereof; and  

b) except as otherwise provided in any provision of this Agreement expressly limiting the liability of 

either Party, shall not relieve either Party of any obligations or liabilities for loss or damage to the 

other Party arising out of, or caused by, acts or omissions of such Party prior to the effectiveness of 

such termination or arising out of such termination.  

11.7.2. All obligations surviving the cancellation, expiration or termination of this Agreement shall only 

survive for a period of 3 (three) years following the date of such termination or expiry of this Agreement.  

11.8. Severability  

If for any reason whatever any provision of this Agreement is or becomes invalid, illegal or unenforceable or is 

declared by any court of competent jurisdiction or any other instrumentality to be invalid, illegal or 

unenforceable, the validity, legality or enforceability of the remaining provisions shall not be affected in any 

manner, and the Parties will negotiate in good faith with a view to agreeing to one or more provisions which 

may be substituted for such invalid, unenforceable or illegal provisions, as nearly as is practicable to such 

invalid, illegal or unenforceable provision Failure to agree upon any such provisions shall not be subject to 

dispute resolution under Clause 10 of this Agreement or otherwise. 

11.9. Successors and assigns  
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This Agreement shall be binding on and shall inure to the benefit of the Parties and their respective successors 

and permitted assigns. 

11.10. Notices  

All notices or other communications to be given or made under this Agreement shall be in writing and shall 

either be delivered personally or sent by courier or registered post with an additional copy to be sent by 

facsimile or e-mail. The address for service of each Party, its facsimile number and e-mail are set out under its 

name on the signing pages hereto. A notice shall be effective upon actual receipt thereof, save that where it is 

received after 5.30 (five thirty) p.m. on a business day, or on a day that is not a business day, the notice shall be 

deemed to be received on the first business day following the date of actual receipt. Without prejudice to the 

foregoing, a Party giving or making a notice or communication by facsimile or e-mail shall promptly deliver a 

copy thereof personally or send it by courier or registered post to the addressee of such notice or 

communication. It is hereby agreed and acknowledged that any Party may by notice change the address to 

which such notices and communications to it are to be delivered or mailed. Such change shall be effective when 

all the Parties have notice of it. 

11.11. Language  

All notices, certificates, correspondence, and proceedings under or in connection with this Agreement shall be 

in English. 

11.12. Authorised representative  

Each of the Parties shall, by notice in writing, designate their respective authorised representatives through 

whom only all communications shall be made. A Party hereto shall be entitled to remove and/or substitute or 

make fresh appointment of such authorised representative by similar notice. 

 

11.13. Original Document  

This Agreement may be executed in 4 (four) counterparts, each of which when executed and delivered shall 

constitute an original of this Agreement. 

 

IN WITNESS WHEREOF THE PARTIES HAVE EXECUTED AND DELIVERED THIS AGREEMENT AS 

OF THE DATE FIRST ABOVE WRITTEN. 

SIGNED, SEALED AND DELIVERED  

For and on behalf of CONCESSIONAIRE by:  

(Signature)  

(Name)  

(Designation)  

(Address)  

(Fax No.)  

 

SIGNED, SEALED AND DELIVERED  

For and on behalf of SENIOR LENDERS by the  

Lenders’ Representative  

(Signature)  

(Name)  

(Designation)  

(Address)  

 

SIGNED, SEALED AND DELIVERED  

For and on behalf of ESCROW BANK by:  

(Signature)  

(Name)  

(Designation)  

(Address)  

(Fax No.)  
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In the presence of 

1. [•]                                                                        2. [•] Fax No.  

 

SIGNED, SEALED AND DELIVERED  

For and on behalf of [•] by:  

(Signature)  

(Name)  

(Designation)  

(Address)  

(Fax No.)  

In the presence of  

1. [•]                                                                   2. [•] 
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SCHEDULE-O - PANEL OF CHARTERED ACCOUNTANTS 

1. Panel of Chartered Accountants  

Pursuant to the provisions of Clause 27.2.1 of the Agreement, the Authority and the Concessionaire shall prepare a 

mutually agreed panel of 10 (ten) reputable firms of Chartered Accountants having their registered offices in India 

(the “Panel of Chartered Accountants”). The criteria for preparing such Panel of Chartered Accountants and the 

procedure to be adopted in this behalf shall be as set forth in this Schedule-O.  

2. Invitation for empanelment 

The Authority shall invite offers from all reputable firms of Chartered Accountants who fulfil the following 

eligibility criteria, namely: 

2.1.1.  the firm should have conducted statutory audit of the annual accounts of at least 100 (one hundred) 

companies registered under the Companies Act, 2013, of which at least 10 (ten) should have been public 

sector undertakings;  

2.1.2.  the firm should have at least 5 (five) practising Chartered Accountants on its rolls, each with a minimum 

experience of 10 (ten) years in the profession;  

2.1.3.  the firm or any of its partners should not have been disqualified or black -listed by the Comptroller and 

Auditor General of India or the Authority; and  

2.1.4. the firm should have an office in the State of ………. or in an adjacent State with at least 2 (two) 

practising Chartered Accountants on its rolls in such State.  

Interested firms meeting the eligibility criteria shall be required to submit a statement of their capability including the 

bio-data of all the practising Chartered Accountants on its rolls. In particular, each firm shall be required to furnish year-

wise information relating to the names of all the companies with an annual turnover exceeding Rs. 25,00,00,000 (Rupees 

twenty five crore) whose annual accounts were audited by such firm in any of the preceding 5 (five) Accounting Years.  

3. Evaluation and selection  

3.1. The information furnished by each firm shall be scrutinised and evaluated by the Authority and 1 (one) point 

shall be awarded for each annual audit of the companies specified in Paragraph 2 above. (For the avoidance of 

doubt, a firm which has conducted audit of the annual accounts of any such company for 5 (five) years shall be 

awarded 5 (five) points).  

3.2. The Authority shall prepare a list of all the eligible firms along with the points scored by each such firm and 5 

(five) firms scoring the highest points shall be identified and included in the draft Panel of Chartered 

Accountants.  

4. Consultation with the Concessionaire  

The Authority shall convey the aforesaid panel of firms to the Concessionaire for scrutiny and comments, if any. The 

Concessionaire shall be entitled to scrutinise the relevant records of the Authority to ascertain whether the selection of 

firms has been undertaken in accordance with the prescribed procedure and it shall send its comments, if any, to the 

Authority within 15 (fifteen) days of receiving the aforesaid panel.  

5. Mutually agreed panel  

5.1. The Authority shall, after considering all relevant factors including the comments, if any, of the 

Concessionaire, finalise and constitute a panel of 10 (ten) firms which shall be deemed to be the mutually 

agreed Panel of Chartered Accountants.  

5.2.  After completion of every 5 (five) years from the date of preparing the mutually agreed Panel of Chartered 

Accountants, or such earlier period as may be agreed between the Authority and the Concessionaire, a new 

panel shall be prepared in accordance with the provisions of this Schedule-O. 
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SCHEDULE-P - VESTING CERTIFICATE 

 

1. The [●] (the “Authority”) refers to the Concession Agreement dated [●] (the “Agreement”) entered into 

between the Authority and [●] (the “Concessionaire”) for [●] (the “Project”) on Design, Build, Finance, 

Operate and Transfer (“DBFOT”) basis.  

2. The Authority hereby acknowledges compliance and fulfilment by the Concessionaire of the Divestment 

Requirements set forth in Clause 32.1 of the Agreement on the basis that upon issue of this Vesting Certificate, 

the Authority shall be deemed to have acquired, and all title and interest of the Concessionaire in or about the 

Warehouse Facility shall be deemed to have vested unto the Authority, free from any encumbrances, charges 

and liens whatsoever.  

3. Notwithstanding anything to the contrary contained hereinabove, it shall be a condition of this Vesting 

Certificate that nothing contained herein shall be construed or interpreted as waiving the obligation of the 

Concessionaire to rectify and remedy any defect or deficiency in any of the Divestment Requirements and/or 

relieving the Concessionaire in any manner of the same.  

 

Signed this [●] day of [●], 20[●] at [●]. 

 

AGREED, ACCEPTED AND SIGNED                                               SIGNED, SEALED AND DELIVERED  

 

For and on behalf of THE Authority by:                                             For and on behalf of CONCESSIONAIRE by 

 

(Signature)                                                                                             (Signature)  

(Name)                                                                                                   (Name)  

(Designation)                                                                                         (Designation) 

(Address)                                                                                               (Address)  

 

 

 

In the presence of:  

1. [•]                                                                2. [•] 
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SCHEDULE-Q - SUBSTITUTION AGREEMENT 

 

This SUBSTITUTION AGREEMENT is entered into on this the [●] day of [●] 20[●].  

 

AMONGST  

 

1. THE CENTRAL WAREHOUSING CORPORATION, represented by [•], and having its offices at [●] 

(hereinafter referred to as the “Authority” or “CWC” which expression shall, unless repugnant to the context 

or meaning thereof, include its administrators, successors, and assigns);  

2. [●], a [●] incorporated under the provisions of the [●] and having its registered office at [●] (hereinafter 

referred to as the “Concessionaire” which expression shall unless repugnant to the context or meaning thereof 

include its successors and permitted assigns and substitutes);  

3. [●] [name and particulars of Lenders’ Representative] and having its registered office at [●], acting for and on 

behalf of the Senior Lenders as their duly authorised agent with regard to matters arising out of or in relation to 

this Agreement (hereinafter referred to as the “Lenders’ Representative”, which expression shall unless 

repugnant to the context or meaning thereof include its successors and substitutes);  

 

WHEREAS:  

 

(A) The Authority has entered into a Concession Agreement dated [●] with the Concessionaire (the “Concession 

Agreement”) for development of a Warehouse Facility at [●] in district [●] in the State of [●] (“Project”) on Design, 

Build, Finance, Operate and Transfer (“DBFOT”)basis, [and a copy of which is annexed hereto and marked as 

Annexure-A to form part of this Agreement].  

 

(B) Senior Lenders have agreed to finance the Project in accordance with the terms and conditions set forth in the 

Financing Agreements.  

 

(C) Senior Lenders have requested the Authority to enter into this Substitution Agreement for securing their interests 

through assignment, transfer, and substitution of the Concession to a Nominated Company in accordance with the 

provisions of this Agreement and the Concession Agreement.  

 

(D) In order to enable implementation of the Project including its financing, construction, operation and maintenance, 

the Authority has agreed and undertaken to transfer and assign the Concession to a Nominated Company in accordance 

with the terms and conditions set forth in this Agreement and the Concession Agreement.  

 

NOW IT IS HEREBY AGREED as follows: 

1. DEFINITIONS AND INTERPRETATION 

1.1. Definitions 

In this Substitution Agreement, the following words and expressions shall, unless repugnant to the context or 

meaning thereof, have the meaning hereinafter respectively assigned to them:  

“Agreement” means this Substitution Agreement and any amendment thereto made in accordance with the 

provisions contained in this Agreement;  

“Financial Default” means occurrence of a material breach of the terms and conditions of the Financing 

Agreements or a continuous default in Debt Service by the Concessionaire for a minimum period of 90 (ninety) 

days;  

“Lenders’ Representative” means the person referred to as the Lenders’ Representative in the foregoing Recitals;  

“Nominated Company” means a company, within the meaning of the Companies Act, 2013, selected by the 

Lenders’ Representative, on behalf of Senior Lenders, and proposed to the Authority for assignment/transfer of the 

Concession as provided in this Agreement;  

“Notice of Financial Default” shall have the meaning ascribed thereto in Clause 3.2.1; and  
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“Parties” means the parties to this Agreement collectively and “Party” means any of the Parties to this Agreement 

individually. 

1.2. Interpretation 

1.2.1. References to Lenders’ Representative shall, unless repugnant to the context or meaning thereof, mean 

references to the Lenders’ Representative, acting for and on behalf of Senior Lenders. 

1.2.2. References to Clauses are, unless stated otherwise, references to Clauses of this Agreement. 

1.2.3. The words and expressions beginning with capital letters and defined in this Agreement shall have the 

meaning ascribed thereto herein, and the words and expressions used in this Agreement and not defined 

herein but defined in the Concession Agreement shall, unless repugnant to the context, have the meaning 

ascribed thereto in the Concession Agreement. 

1.2.4. The rules of interpretation stated in Clauses 1.2, 1.3 and 1.4 of the Concession Agreement shall apply, 

mutatis mutandis, to this Agreement. 

2. ASSIGNMENT  

2.1. Assignment of rights and title  

The Concessionaire hereby assigns the rights, title and interest in the Concession to, and in favour of, the Lenders’ 

Representative pursuant to and in accordance with the provisions of this Agreement and the Concession Agreement 

by way of security in respect of financing by the Senior Lenders under the Financing Agreements. 

3. SUBSTITUTION OF THE CONCESSIONAIRE  

3.1. Rights of substitution  

3.1.1. Pursuant to the rights, title and interest assigned under Clause 2.1, the Lenders’ Representative shall be 

entitled to substitute the Concessionaire by a Nominated Company under and in accordance with the 

provisions of this Agreement and the Concession Agreement.  

3.1.2. The Authority hereby agrees to substitute the Concessionaire by endorsement on the Concession 

Agreement in favour of the Nominated Company selected by the Lenders’ Representative in accordance 

with this Agreement. For the avoidance of doubt, the Senior Lenders or the Lenders’ Representative shall 

not be entitled to operate and maintain the Project as Concessionaire either individually or collectively.  

3.2. Substitution upon occurrence of Financial Default  

3.2.1. Upon occurrence of a Financial Default, the Lenders’ Representative may issue a notice to the 

Concessionaire (the “Notice of Financial Default”) along with particulars thereof and send a copy to the 

Authority for its information and record. A Notice of Financial Default under this Article 3 shall be 

conclusive evidence of such Financial Default and it shall be final and binding upon the Concessionaire 

for the purposes of this Agreement.  

3.2.2. Upon issue of a Notice of Financial Default hereunder, the Lenders’ Representative may, without 

prejudice to any of its rights or remedies under this Agreement or the Financing Agreements, substitute 

the Concessionaire by a Nominated Company in accordance with the provisions of this Agreement. 

3.2.3. At any time after the Lenders’ Representative has issued a Notice of Financial Default, it may by notice 

require the Authority to suspend all the rights of the Concessionaire and undertake the operation and 

maintenance of the Project in accordance with the provisions of Article 30 of the Concession Agreement, 

and upon receipt of such notice, the Authority shall undertake Suspension under and in accordance with 

the provisions of the Concession Agreement. The aforesaid Suspension shall be revoked upon 

substitution of the Concessionaire by a Nominated Company, and in the event such substitution is not 

completed within 180 (one hundred and eighty) days from the date of such Suspension, the Authority 

may terminate the Concession Agreement forthwith by issuing a Termination Notice in accordance with 

the provisions of the Concession Agreement; provided that upon written request from the Lenders’ 

Representative and the Concessionaire, the Authority may extend the aforesaid period of 180 (one 

hundred and eighty) days by a period not exceeding 90 (ninety) days. For the avoidance of doubt, the 

Authority expressly agrees and undertakes to terminate the Concession Agreement forthwith, upon 
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receipt of a written request from the Lenders’ Representative at any time after 240 (two hundred and 

forty) days from the date of Suspension hereunder.  

3.3. Substitution upon occurrence of Concessionaire Default  

3.3.1. Upon occurrence of a Concessionaire Default, the Authority shall by a notice inform the Lenders’ 

Representative of its intention to issue a Termination Notice and grant 15 (fifteen) days’ time to the 

Lenders’ Representative to make a representation stating the intention to substitute the Concessionaire by 

a Nominated Company.  

3.3.2. In the event that the Lenders’ Representative makes a representation to the Authority within the period of 

15 (fifteen) days specified in Clause 3.3.1, stating that it intends to substitute the Concessionaire by a 

Nominated Company, the Lenders’ Representative shall be entitled to undertake and complete the 

substitution of the Concessionaire by a Nominated Company in accordance with the provisions of this 

Agreement within a period of 180 (one hundred and eighty) days from the date of such representation, 

and the Authority shall either withhold Termination or undertake Suspension for the aforesaid period of 

180 (one hundred and eighty) days, provided that upon written request from the Lenders’ Representative 

and the Concessionaire, the Authority shall extend the aforesaid period of 180 (one hundred and eighty) 

days by a period not exceeding 90 (ninety) days; provided further that the Lenders’ Representative may at 

any time withdraw its representation hereunder and upon such withdrawal, the Authority may terminate 

this Agreement in accordance with the provisions hereof.  

3.4. Procedure for substitution  

3.4.1. The Authority and the Concessionaire hereby agree that on or after the date of Notice of Financial 

Default or the date of representation to the Authority under Clause 3.3.2, as the case may be, the Lenders’ 

Representative may, without prejudice to any of the other rights or remedies of the Senior Lenders, invite, 

negotiate and procure offers, either by private negotiations or public auction or tenders for the take over 

and Transfer of the Project including the Concession to the Nominated Company upon such Nominated 

Company’s assumption of the liabilities and obligations of the Concessionaire towards the Authority 

under the Concession Agreement and towards the Senior Lenders under the Financing Agreements.  

3.4.2. To be eligible for substitution in place of the Concessionaire, the Nominated Company shall be required 

to fulfil the eligibility criteria that were laid down by the Authority for shortlisting the bidders for award 

of the Concession; provided that the Lenders’ Representative may represent to the Authority that all or 

any of such criteria may be waived in the interest of the Project, and if the Authority determines that such 

waiver shall not have any material adverse effect on the Project, it may waive all or any of such eligibility 

criteria.  

3.4.3. Upon selection of a Nominated Company, the Lenders’ Representative shall request the Authority to:  

a) accede to transfer to the Nominated Company the right to develop, operate and maintain the Project in 

accordance with the provisions of the Concession Agreement;  

b) endorse and transfer the Concession to the Nominated Company, on the same terms and conditions, for 

the residual Concession Period; and  

c) enter into a Substitution Agreement with the Lenders’ Representative and the Nominated Company on 

the same terms as are contained in this Agreement.  

3.4.4. If the Authority has any objection to the transfer of Concession in favour of the Nominated Company in 

accordance with this Agreement, it shall within 15 (fifteen) days from the date of proposal made by the 

Lenders’ Representative, give a reasoned order after hearing the Lenders’ Representative. If no such 

objection is raised by the Authority, the Nominated Company shall be deemed to have been accepted. 

The Authority thereupon shall transfer and endorse the Concession within 15 (fifteen) days of its 

acceptance/deemed acceptance of the Nominated Company; provided that in the event of such objection 

by the Authority, the Lenders’ Representative may propose another Nominated Company whereupon the 

procedure set forth in this Clause 3.4 shall be followed for substitution of such Nominated Company in 

place of the Concessionaire.  

3.4.5. The transfer of Concession hereunder to a Nominated Company may, notwithstanding anything to the 

contrary in this Agreement and the Concession Agreement, be undertaken by transfer of no less than 75% 

(seventy five per cent) of the equity of the Concessionaire to the Nominated Company, and upon such 
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transfer hereunder, the Concessionaire shall be deemed to be the Nominated Company under and in 

accordance with the provisions of this Agreement and the Concession Agreement.  

3.5. Selection to be binding  

The decision of the Lenders’ Representative and the Authority in selection of the Nominated Company shall be final 

and binding on the Concessionaire. The Concessionaire irrevocably agrees and waives any right to challenge the 

actions of the Lenders’ Representative or the Senior Lenders or the Authority taken pursuant to this Agreement 

including the transfer/assignment of the Concession in favour of the Nominated Company. The Concessionaire 

agrees and confirms that it shall not have any right to seek revaluation of assets of the Project or the 

Concessionaire’s shares. It is hereby acknowledged by the Parties that the rights of the Lenders’ Representative are 

irrevocable and shall not be contested in any proceedings before any court or Authority and the Concessionaire shall 

have no right or remedy to prevent, obstruct or restrain the Authority or the Lenders’ Representative from effecting 

or causing the transfer by substitution and endorsement of the Concession as requested by the Lenders’ 

Representative. 

4. PROJECT AGREEMENTS  

4.1. Substitution of Nominated Company in Project Agreements  

The Concessionaire shall ensure and procure that each Project Agreement contains provisions that entitle the 

Nominated Company to step into such Project Agreement, in its discretion, in place and substitution of the 

Concessionaire in the event of such Nominated Company’s assumption of the liabilities and obligations of the 

Concessionaire under the Concession Agreement. 

5. TERMINATION OF CONCESSION AGREEMENT  

5.1. Termination upon occurrence of Financial Default  

At any time after issue of a Notice of Financial Default, the Lenders’ Representative may by a notice in writing 

require the Authority to terminate the Concession Agreement forthwith, and upon receipt of such notice, the 

Authority shall undertake Termination under and in accordance with the provisions of Article 31 of the Concession 

Agreement. 

5.2. Termination when no Nominated Company is selected  

In the event that no Nominated Company acceptable to the Authority is selected and recommended by the Lenders’ 

Representative within the period of 180 (one hundred and eighty) days or any extension thereof as set forth in 

Clause 3.3.2, the Authority may terminate the Concession Agreement forthwith in accordance with the provisions 

thereof. 

5.3. Realisation of Debt Due  

The Authority and the Concessionaire hereby acknowledge and agree that, without prejudice to their any other right 

or remedy, the Lenders’ Representative is entitled to receive from the Concessionaire, without any further reference 

to or consent of the Concessionaire, the Debt Due upon Termination of the Concession Agreement. For realisation 

of the Debt Due, the Lenders’ Representative shall be entitled to make its claim from the Escrow Account in 

accordance with the provisions of the Concession Agreement and the Escrow Agreement. 

6. DURATION OF THE AGREEMENT 

6.1. Duration of the Agreement  

This Agreement shall come into force from the date hereof and shall expire at the earliest to occur of the following 

events: 

a) Termination of the Concession Agreement; or  

b) no sum remains to be advanced, or is outstanding to the Senior Lenders, under the Financing 

Agreements.  

7. INDEMNITY 
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7.1. General indemnity  

7.1.1. The Concessionaire will indemnify, defend and hold the Authority and the Lenders’ Representative 

harmless against any and all proceedings, actions and third party claims for any loss, damage, cost and 

expense of whatever kind and nature arising out of any breach by the Concessionaire of any of its 

obligations under this Agreement or on account of failure of the Concessionaire to comply with 

Applicable Laws and Applicable Permits.  

7.1.2. The Authority will indemnify, defend and hold the Concessionaire harmless against any and all 

proceedings, actions and third party claims for any loss, damage, cost and expense arising out of failure 

of the Authority to fulfil any of its obligations under this Agreement, materially and adversely affecting 

the performance of the Concessionaire’s obligations under the Concession Agreement or this Agreement, 

other than any loss, damage, cost and expense, arising out of acts done in discharge of their lawful 

functions by the Authority, its officers, servants and agents.  

7.1.3. The Lenders’ Representative will indemnify, defend and hold the Concessionaire harmless against any 

and all proceedings, actions and third party claims for any loss, damage, cost and expense arising out of 

failure of the Lenders’ Representative to fulfil its obligations under this Agreement, materially and 

adversely affecting the performance of the Concessionaire’s obligations under the Concession 

Agreement, other than any loss, damage, cost and expense, arising out of acts done in discharge of their 

lawful functions by the Lenders’ Representative, its officers, servants and agents.  

7.2. Notice and contest of claims  

In the event that any Party hereto receives a claim from a third party in respect of which it is entitled to the benefit 

of an indemnity under Clause 7.1 or in respect of which it is entitled to reimbursement (the “Indemnified Party”), it 

shall notify the other Party responsible for indemnifying such claim hereunder (the “Indemnifying Party”) within 15 

(fifteen) days of receipt of the claim and shall not settle or pay the claim without the prior approval of the 

Indemnifying Party, such approval not to be unreasonably withheld or delayed. In the event that the Indemnifying 

Party wishes to contest or dispute the claim, it may conduct the proceedings in the name of the Indemnified Party 

and shall bear all costs involved in contesting the same. The Indemnified Party shall provide all cooperation and 

assistance in contesting any claim and shall sign all such writings and documents as the Indemnifying Party may 

reasonably require. 

8. DISPUTE RESOLUTION  

8.1. Dispute Resolution  

8.1.1. Any dispute, difference or claim arising out of or in connection with this Agreement, which is not 

resolved amicably, shall be referred to the Dispute Resolution Board as set forth in Clause 37.2. The 

matters which cannot be resolved through Dispute Resolution board shall be decided finally by reference 

to arbitration as set forth in Clause 37.3 

8.1.2. 8.1.2 The Arbitrators shall issue a reasoned award and such award shall be final and binding on the 

Parties. The venue of arbitration shall be Delhi and the language of arbitration shall be English.  

9. MISCELLANEOUS PROVISIONS  

9.1. Governing law and jurisdiction  

This Agreement shall be construed and interpreted in accordance with and governed by the laws of India, and the 

Courts in the State shall have jurisdiction over all matters arising out of or relating to this Agreement. 

9.2. Waiver of sovereign immunity  

The Authority unconditionally and irrevocably: 

a) agrees that the execution, delivery and performance by it of this Agreement constitute commercial acts 

done and performed for commercial purpose;  

b) agrees that, should any proceedings be brought against it or its assets, property or revenues in any 

jurisdiction in relation to this Agreement or any transaction contemplated by this Agreement, no 
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immunity (whether by reason of sovereignty or otherwise) from such proceedings shall be claimed by 

or on behalf of the Authority with respect to its assets;  

c) waives any right of immunity which it or its assets, property or revenues now has, may acquire in the 

future or which may be attributed to it in any jurisdiction; and  

d) consents generally in respect of the enforcement of any judgement or award against it in any such 

proceedings to the giving of any relief or the issue of any process in any jurisdiction in connection with 

such proceedings (including the making, enforcement or execution against it or in respect of any 

assets, property or revenues whatsoever irrespective of their use or intended use of any order or 

judgement that may be made or given in connection therewith).  

9.3. Priority of agreements  

In the event of any conflict between the Concession Agreement and this Agreement, the provisions contained in the 

Concession Agreement shall prevail over this Agreement. 

9.4. Alteration of terms  

All additions, amendments, modifications, and variations to this Agreement shall be effectual and binding only if in 

writing and signed by the duly authorised representatives of the Parties. 

9.5. Waiver  

9.5.1. Waiver by any Party of a default by another Party in the observance and performance of any provision of 

or obligations under this Agreement:  

a) shall not operate or be construed as a waiver of any other or subsequent default hereof or of other 

provisions of or obligations under this Agreement;  

b) shall not be effective unless it is in writing and executed by a duly authorised representative of the 

Party; and  

c) shall not affect the validity or enforceability of this Agreement in any manner.  

9.5.2. Neither the failure by either Party to insist on any occasion upon the performance of the terms, conditions 

and provisions of this Agreement or any obligation thereunder nor time or other indulgence granted by a 

Party to another Party shall be treated or deemed as waiver of such breach or acceptance of any variation 

or the relinquishment of any such right hereunder.  

9.6. No third-party beneficiaries  

This Agreement is solely for the benefit of the Parties and no other person or entity shall have any rights hereunder. 

9.7. Survival  

9.7.1. Termination of this Agreement:  

a) shall not relieve the Parties of any obligations hereunder which expressly or by implication survive 

termination hereof; and  

b) except as otherwise provided in any provision of this Agreement expressly limiting the liability of 

either Party, shall not relieve either Party of any obligations or liabilities for loss or damage to the 

other Party arising out of or caused by acts or omissions of such Party prior to the effectiveness of such 

termination or arising out of such termination.  

9.7.2. All obligations surviving the cancellation, expiration or termination of this Agreement shall only survive 

for a period of 3 (three) years following the date of such termination or expiry of this Agreement.  

9.8. Severability  
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If for any reason whatever any provision of this Agreement is or becomes invalid, illegal or unenforceable or is 

declared by any court of competent jurisdiction or any other instrumentality to be invalid, illegal or unenforceable, 

the validity, legality or enforceability of the remaining provisions shall not be affected in any manner, and the 

Parties will negotiate in good faith with a view to agreeing to one or more provisions which may be substituted for 

such invalid, unenforceable or illegal provisions, as nearly as is practicable to such invalid, illegal or unenforceable 

provision. Failure to agree upon any such provisions shall not be subject to dispute resolution under Article 8 of this 

Agreement or otherwise. 

9.9. Successors and assigns  

This Agreement shall be binding on and shall inure to the benefit of the Parties and their respective successors and 

permitted assigns. 

9.10. Notices  

All notices or other communications to be given or made under this Agreement shall be in writing, shall either be 

delivered personally or sent by courier or registered post with an additional copy to be sent by facsimile. The 

address for service of each Party and its facsimile number are set out under its name on the signing pages hereto. A 

notice shall be effective upon actual receipt thereof, save that where it is received after 5.30 (five thirty) p.m. on any 

day, or on a day that is a public holiday, the notice shall be deemed to be received on the first working day following 

the date of actual receipt. It is hereby agreed and acknowledged that any Party may by notice change the address to 

which such notices and communications to it are to be delivered or mailed. Such change shall be effective when all 

the Parties have notice of it. 

9.11. Language  

All notices, certificates, correspondence, and proceedings under or in connection with this Agreement shall be in 

English. 

9.12. Authorised representatives  

Each of the Parties shall by notice in writing designate their respective authorised representatives through whom 

only all communications shall be made. A Party hereto shall be entitled to remove and/or substitute or make fresh 

appointment of such authorised representative by similar notice. 

9.13. Original Document  

This Agreement may be executed in three counterparts, each of which when executed and delivered shall constitute 

an original of this Agreement. 

IN WITNESS WHEREOF THE PARTIES HAVE EXECUTED AND DELIVERED THIS AGREEMENT AS OF 

THE DATE FIRST ABOVE WRITTEN. 

 

SIGNED, SEALED AND DELIVERED                                                       SIGNED, SEALED AND DELIVERED 

For and on behalf of CONCESSIONAIRE by                                             For and on behalf of THE Authority by:  

       (Signature)                                                                                                       (Signature)   

       (Name)                                                                                                             (Name)  

       (Designation)                                                                                                   (Designation)   

       (Address)                                                                                                         (Address)  

       (Fax No.)                                                                                                         (Fax  No.)  

 

SIGNED, SEALED AND DELIVERED 

For and on behalf of SENIOR LENDERS  

by the Lenders’ Representative: 

 

(Signature)  

(Name)  
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(Designation)  

(Address)  

(Fax No.) 

 

In the presence of: 

 

 

 

1. [•]  

 

 

 

 

 

2. [•] 

 

 

 

 

 

 

 

 
 


